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LISI is pleased to announce a new addition to the family “International

Quarterly.” It is no secret th.ISI members that global trends are increasi
requiring estate planning professionals to becoetebversed in the complex
cross-border issues clients face. To help mendsenpen their skills and stay
up to date, authoiScott A. BowmanandMarianne R. Kayan will provide
members with four annual installments coveringriggéng developments, hot
topics, planning techniques and fundamentals iratba of international estate
planning. Scott and Marianne invite you to tesiry$dQ” with any questions
or topics you would like to see addressed in tb@mnmentary. We look
forward to many more editions bfternational Quarterlyto comeli]

Scott A. Bowmanis a partner in th@rivate Client Services Department of
Proskauer Rose LLP practicing in its Boca Raton, Florida office. o&as
board certified by the Florida Bar in Taxation andVills, Trusts and Estates.
He is currently a co-chair of the International Rlanning Committee of the
Real Property, Trust and Estate Law Section ofAimerican Bar Association
(“ABA RPTE Section”) and a member of the editobalrd of Estate
Planning. He received his B.A. in Political Scienmagna cum laude, from
Furman University; M.A. in Legal and Political Thgphighest honors, from
University College London; J.D., cum laude, frora thniversity of Florida
Levin College of Law; and LL.M. in Taxation fromahJniversity of Florida
Levin College of Law. He is admitted to practioedalifornia, Connecticut,
Florida and New York.

Marianne Kayan is a member oEY’s National Tax Department’s Private
Client Servicespractice. She currently co-chairs the Internatidrax
Planning Committee of the ABA RPTE Section and lmard member of
STEP Mid Atlantic. In 2014, she co-authored theptbaoninternational
Compliance Considerations for the Individual Cliemthe treatise A Guide to
International Estate Planning, published by the ABRTE Section. For EY
she annually co-authors the U.S. chapter of theldadle Estate and




Inheritance Tax Guide and the income tax publicatie Ernst & Young Tax
Guide. Marianne received her B.A. in Business Boonomics, Accounting
emphasis from Hendrix College, J.D. from the Ursugrof Arkansas at Little
Rock Bowen School of Law, and LL.M in Taxation wélCertificate in Estate
Planning from Georgetown University Law Cent&tarianne is based in EY
Washington, DC office.

Here is their commentary:

EXECUTIVE SUMMARY:

While 2016 marks the start of a new year, for U8sads with global clients,
it also marks the opportunity to become reacqudinti¢h the many US
income tax rules that impact these clients. Asntti begin to track their days
of US presence in 2016, advisors have the oppayttmiearn about new laws
as well as to refresh our understanding of thenieahUS income tax
residency rules.

For example, when an individual is commencing anteating US residency,
careful consideration of the US day-count ramifmad is

warranted. Individuals who frequently travel te tdS, whether for business,
temporary work assignments, or extended vacatmoag,unintentionally
become “US residents,” subject to the US worldwadenet and information
reporting regimes. Additionally, certain long-tegreen card holders who
terminate residency may be subject to the US axitnthen they leave the
US. Careful planning is imperative to ensure antlunderstands the
implications of a residency change. This newdleltscusses some of the top
Issues that practitioners need to be aware ofdardo advise their global
clients on US income tax residency rules.

COMMENT:

There is a critical distinction in the US tax laetlween a US resident and a
non-US resident (“NRA”). The US taxes the worldevincome of US citizer
and residents, regardless of soJige.The US also subjects them to extensive
informational reporting requirements, including ti®igation to report certain
foreign assets to the IRS, often adding substaimtiahcial and administrative
burdens. In contrast, the US only taxes an NRA 8msburce income and
imposes no informational reporting obligatidns.



An individual who is not a US citizen is treatedaaldS resident if such
individual meets the requirements of one of thiofing objective tests: (1)
the green card teft;] (2) the “substantial presence test” (“SPW);or (3) by
affirmatively electing to be treated as a US resif]

If an individual is a US resident under either gineen card test or the SPT,
then such individual may be able to claim NRA sdiy applying the statuto
“closer connection exception” or by claiming todaon-US resident under an
applicable income tax treaty — each having diffetar and informational
return obligations.

Green Card Test

Generally, the residency start date for an indialduth a green card (“green
card holder”) is the first day during that calengear that the person spends in
the US as a lawful permanent residemt. However, if the individual also
satisfies the SPT, then the residency start daghéofirst year of residence is
the earlier of the first day the individual is plogly present in the U.S. as a
lawful permanent resident or the first day during year that the individual is
present for purposes of the SRii]

Long-term residents of the US need to be awareftltaty cease to be a US
resident, an exit tax may apfly] Generally, a long-term resident is an
individual who held a green card during any p&& or more of the past 15
tax years. If the residency ceases by relinquistimerevocation of the green
card or by invoking an applicable treaty tie-bregik@vision, but not mere
expiration of a green card, the expatriation exipd] applies if the person is a
“covered expatriate[Xi]

To determine the 8 years for lotgAm resident status, use a calendar year
Year 1 A obtains a green card on December 1, Holds full years, and then
relinquishes green card on January 15 of Yean8p#rson is considered a
long-term resident for purposes of the exit taxawidver, it is possible for an
individual to exclude year(s) for purposes of thheg-term resident test if the
individual was properly treated as a resident foraign country under an
applicable treaty tie-breaker provision.[xii] Euslon of years is available as
long as an individual has not already met the 8-fl@@shold. Use of a treaty-
tie breaker provision requires careful planning arecution to avoid
unintended tax and immigration consequences, imauexpatriatior{xiii]



A long term green card holder who relinquishesonieer green card will be a
“covered expatriate” for exit tax purposes if thdividual falls within: (1) the
tax liability test (“average annual net income téox” the five taxable years
ending before the expatriation date is more th&1{DO0 (as adjusted for
inflation in 2016); (2) the net worth test (net Woexceeds $2 million); or (3)
the tax compliance test (fail to certify under géaa of perjury 5 years of US
tax compliance)xiv] Covered expatriates are subject to the exitadad,US
person beneficiaries of a covered expatriate’s giftbequest are subject to the
Section 2801 tax on the receipt of a covered gitiemuest, paying the highest
marginal gift or estate tax rate on the transfeagsk{xv] As such, covered
expatriate status presents significant tax exposure

An individual who does not meet the definition dbagterm resident will no
be subject to the exit tax. If a client is apptoag the long-term residency
threshold, counseling on action steps with an eyi@td minimizing the exit
tax burdens is proper. If a green card holder imesoa long-term resident, all
hope of tax planning is not lost. A green carddbeolwho would otherwise be
considered a covered expatriate may have oppadsrd mitigate the risk of
being subject to the exit tax, e.g., including deiaation of an exception to
the general rules, pre-expatriation gifting, basialysis, determination of
ownership in deferred compensation and nongranietst

Substantial Presence Test

The SPT is a days-counting exercise. A non-U3aitimust closely monitor
days of US presence, as US residency can occutentionally after a certain
threshold of days of presence in the US is met.rdd&lency under the SPT
test generally treats an individual as preserttén4S beginning on the first
day of US presence in a given calendar year — afteating partial year
resident status in the US and another coumtry.

We commonly see individuals operate under the hkestdelief that they will
not have to pay US income tax if they are in theftdSess than half of the
year. However, a non-US citizen is considered ads#lent under the SPT if:
(1) the individual was physically present in the fdBat least 31 days during
the current year; and (2) the sum of the daysrntidual was present in the
US in the current and two preceding tax years aquaéxceeds 183 days,
calculated using a weighted averggai]

The aggregate number of days an individual is prtefee determining US



residency in the current year is comprised oftlig)total number of days of
presence in the US in the current year; plus (2}tbird of the days in the US
in the immediately preceding year; plus (3) oneksof the days in the US in
the second preceding ydawiii] If the calculatiorequals or exceeds 183 de
the foreign individual is considered to be a USd@st in the current

year[xix]

An unofficial safe harbor exists that allows aniwdual to be present in the
US for a maximum of 121 days each year withougeighg residency under
the SPT[xx] The 121-day safe harbor is illustrated below.

Year Actual DaysMultiplier Days of Presence for SPT
of Presence
Current Year 121 1 121
1* Preceding Year121 1/3 40.33333
2" Preceding Yeall21 1/6 20.166667
181.5 (under SPT, do not
Total round fractional days to neai
whole numbenfxxi]

However, as a result of the dangeno$counting, individuals seeking to av
classifying as US residents are advised to avaitgaa the US more than 120
dayson an annual basis. Generally, to determine amithhl’'s actual days of
presence in the US, each day, including fractidresaay, an individual is
present in the US is count@dkii] For example, if an individual enters the US
on a US-bound flight at 11:50 pm on January 1,/sbst count January 1 as a
day of presencgxiiil We recommend that our clients keep careful recofd
their US days in order to substantiate their SPSitjom.

There is an exception to the SPT for some teadhamrses, students,
professional athletes, or patients with a medioald@tion. Form 8843,
“Statement for Exempt Individuals and Individualghna Medical Condition,”
is used to exclude days of presence from countiwautd the residency
requirements based on the SPT.

Form 8843 must be filed with the individual’'s Fol®40NR or, if the
individual is not required to file Form 1040NR gfd alone by the due date for
filing Form 1040NR. Failure to timely file Form 884revents professional
athletes and individuals with a medical conditiconi excluding their days of
presence. In contrast, this rule regarding faitargle does not apply to



teachers and students, and these individuals mapledo exclude days of
presence in a particular year by filing a Form 8&8#8r the due date for the
return.

Key considerations with respect to Form 8843 inelld) exempt persons
should file a timely Form 8843 if they intend totbeated as nonresident
aliens; (2) teachers, trainees, and studentsraredtl with regard to the total
number of years they may claim to be exempt froensthbstantial presence
test; and (3) individuals with a medical conditionst consider whether their
condition was preexisting prior to coming to the.O8e medical exemption is
only available to an individual who was preparetetove the US and then
became unable to leave due to a medical conditiaharose while the
individual was present in the US.

Closer Connection Exception

Individuals who are US residents under the SPTabeipresent in the US for
fewer than 183 days in the current year, have adoaxe in a foreign country,
and have a closer connection to that foreign cguhtin to the US may still &
considered NRAs if they satisfy the closer conmecéxceptionxxiv] Itis
essential to note that the closer connection exuep not available if an
individual exceeds 182 days of US presence in tineent yeafxxv]

One’s tax home is an elusive concept that reqexesiining the facts and
circumstances of the taxpayer’s life to determireelttation of her “regular «
principal place of busines§ckvi] If the individual has no principal place of
business because of the nature of her businessh#re€regular place of aboc
in the real and substantial sense” shall be coressdeer tax hompxvii] A

tax home does not necessarily require an indivitlubk a tax resident of a
particular country, but actually being deemed arésxdent of a country is a
factor in favor of a finding that the foreign copnis the taxpayer’s tax home.

In addition to establishing a tax home in a foresgantry for the current year,
a foreign individual must also establish a “closannection” to that foreign
country than to the UBxuviii] A closer connection is established if the
individual maintains more significant contacts watiioreign country than wit
the US. For example, the Treasury regulationsigeothe following
nonexclusive list of contacts to consider, inclygdihe location of the
individual’s:



(1) permanent home,
(2) family;

(3) personal belongings, such as automobiles, tiui clothing, and
jewelry owned by the individual and her family;

(4) social, political, cultural, or religious orgaations with which the
individual has a current relationship;

(5) banks with which the individual conducts heutme banking
activities;

(6) business activities other than those that gsesto a tax home;
(7) driver’s license;
(8) jurisdiction where the individual votes;

(9) country of residence designated by the indiaidun forms and
documents; and

(10) official forms and documents filed by the individwath the US
tax authoritiegxxix]

Foreign individuals treated as NRAs, because otkb&er connection
exception, have minimal US tax compliance requimrasieunlike treaty-tie
breaking which is discussed below. However, thadlyhave to file Form
8840,Closer Connection Exception Statement for Aliémseach year that
they claim the exception. Form 8840 is filed sefely if no Form 1040NR,
U.S. Nonresident Alien Income Tax Retusirequired, or filed along with
Form 1040NR if the individual has$S source income. No US informational
returns are requirelotxx]

Treaty Residency

Residency status can be determined or altered @amdi@icome tax treaty, if
applicable. Individuals who are dual-resident tyays under the laws of the
US and a foreign country with which the US hasramome tax treaty in force
may be treated as NRAs under treaty “tie-breakesVigions. Generally,
treaty tie-breaker provisions are similar to fastoonsidered for the closer



connection exception, but the tie-breaker provisioheach treaty is unique.

A US resident must file Form 883Breaty-Based Return Position Disclosure
Under Section 6114 or 7701(®r a similar statement, along with Form
1040NR to claim the benefit of treaty tie-breakeyvsions. This allows the
individual to be treated as an NRA for purposesarhputing US income tax,
but unlike a closer connection exception, for #tlev purposes the individual
will be considered a US resident and will be suidjec¢oreign information
reporting requirements applicable to US residef@tsmpliance with the
various reporting requirements can be onerousoi@idn individuals with
substantial foreign assets. Therefore, if an exaes required, the pferable
option is for an individual to use the statutorgsar connection exception
when available.

Conclusion

Managing green card status and days of presernbe 1dS is imperative and
failing to plan appropriately and counsel clientstloe parameters to consider
and the implications for commencing or terminatifg tax residency can
result in extreme time and economic expendituRsmember these key tips
when attacking residency issues:

(1) Direct clients to track days of US presencanmngoing basis versus
trying to piece the puzzle together at the endhefyear; helpful tracking
tools are available, but maintaining calendarsfaght logs can be
sufficient.

(2) Be sure you and your team understand the atjalicof the 3-year
weighted average under the SPT.

(3) Counsel green card holders on the ongoing iectamx, information
reporting, and possible exit tax burdens that caloeg with US
residency.

(4) Remember that the closer connection exceptidS residency under
the SPT is more taxpayer favorable — primarilyamoving informational
reporting obligations — but requires more subséhigbnnections to a
foreign country.

(5) If the closer connection exception is not Elde to SPT residents,
US income tax treaties provide tieeaker exceptions to US residency



minimize tax burdens, but do not remove informadidiling obligations.

HOPE THIS HELPS YOU HELP OTHERS MAKE A POSITIVE
DIFFERENCE!

ScotCA. Bowmowv

Mariarnwne R. Kayarv

TECHNICAL EDITOR: KEVIN PACKMAN

CITE AS:

LISI International Tax Planning Newsletter #3 (Janudy2016)
at http://www.leimbergservices.conCopyright 2016 Leimberg Information

Services, Inc.l({ISI). Reproduction in Any Form or Forwarding to Any
Person Prohibited — Without Express Permission

CITATIONS:

[i] The views expressed in this presentation are tbbde authors and do not
necessarily represent the views of Ernst & Youn ldr Proskauer Rodé P.
This article is provided solely for the purposeenhancing knowledge on tax
matters. It does not provide tax advice to any taxpayer beeat does not tal
into account any specific taxpayer’s facts andurnistances.

[ii] Section 61 (2015); Treas. Reg. 8§ 1.1-1(b). Uni¢lssrwise noted, all
references to “Code” or “Section” citations herare references to the Interi



Revenue Code of 1986 and the Regulations theret@mmanded.
[iii] Sections 881, 882.

[iv] Section 7701(b)(1)(A)().

[v] Section 7701(b)(1)(A)(ii).

[vi] Section 7701(b)(1)(A)ii).

[vii] Section 7701(b)(2)(A)(ii); Treas. Reg. § 301.7704tn).
[viii] Id.

[ix] Very generally, the US exit tax applies a deemésl ragime on an
individual's worldwide assets on the day priortie £xpatriation dateSection
877A. For more information on the U.S. expainiatax regime seEstate
Planning Newsletter #234%eptember 14, 2015).

[x] Very generally, the US exit tax applies a deemésl reggime on an
individual’'s worldwide assets on the day priorhie expatriation dateSection
877A. For more information on the U.S. expainiatax regime seEstate
Planning Newsletter #234$eptember 14, 2015).

[xi] Section 877A(Q)(2).

[xii] Section 877(e)(2) “[A]n individual shall not be &ted as a lawful
permanent resident for any taxable year if suclviddal is treated as a
resident of a foreign country for the taxable yaager the provisions of a tax
treaty between the United States and the foreigntcp and does not waive
the benefits of such treaty applicable to residehtke foreign country.”

[xiii] Section 877(e)(2).
[xiv] Sections 877(a)(2), 877A(g)(1)(A).

[xv] Section 2801 (a); Prop. Reg. 88 28.2801-1 throudhafFility for tax
under Section 2801 is suspended until final regariatare issued).

[xvi] Section 7701(b)(2)(A)iii).



[xvii] Section 7701(b)(3).

[xviii] Id.

[xix] Id.

[xx] Se€elreas. Reg. § 301-7701(b)-1(e), Examples 1-3.
[xxi] Se€eTreas. Reg. § 301.7701(b)-1(c)(1).
[xxii] Treas. Reg. § 301.7701(b)-1(c)(2)(i).
[xxiii] Id.

[xxiv] Treas. Reg. § 301.7701(b)-2.

[xxv] Treas. Reg. § 301.7701(b)-2(a)(1).
[xxvi] Treas. Reg. § 301.7701(b)-2(c).
[xxvii] Id.

[xxviii] Treas. Reg. § 301.7701(b)-2(d).
[xxix] Treas. Reg. § 301.7701(b)-2(d)(1).

[xxx] No US informational returns are required whereratividual is treated
as a non-US resident for purposes of Section A¥BIith provides the basis
for informational filing requirementsSee, e.gPreamble to regulations under
Section 6038D: “For section 6038D purposes, aipdandividual is a U.S.
citizen, a residentalien of the United States @smhined under Section
7701(b) andTreas. Reg. 88301.7701(b)-1 through7301(b)-9 of this
chapter), or anonresident alien who has electednsettion 6013(g) or (h)
tobe taxed as a U.S. residestresident alien who elects to betaxed as a
resident of a foreign country pursuant to a U.8ometax treaty's residency
tie-breaker rules is a specified individual for poses of Section 6038D and
the regulations."T.D. 9567, issued on Feb. 21, 2012.



