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Planning for Diminished Capacity 

By Judy Saxe  

It’s a perfect storm. Americans are living longer than ever before, and often with more wealth 

than previous generations. According to the 2016 U.S. Census, individuals who were then age 

65 to 74 are the fastest growing population in America. They also have among the highest 

median net worth, according to the U.S. Federal Reserve.1 Yet, as people age, cognitive capacity 

often declines, and they may not be able to manage or make decisions about their own 

financial matters, which can leave them vulnerable to financial abuse. Stories of such abuse 

appear frequently in the news, even involving well-known celebrities such as Brooke Astor and 

Mickey Rooney.  

As professional advisors, we need to be aware of this trend and actively protect our clients in 

advance of any decline.  Without proper planning, those experiencing decline risk being taken 

advantage of by caregivers, family members and unscrupulous individuals such as internet, mail 

and phone scammers.  Older women are particularly at risk, as they often outlive their spouses 

and can end up living alone, with no family or friends nearby. According to one study from the 

Federal Reserve Bank of Philadelphia, the cost of financial damage to older Americans is 

estimated between $3 billion and $36 billion per year.2  

Indeed, most of us will be affected by this escalating crisis at some point in our lives, either 

directly or indirectly. In 2015, an estimated 46.8 million people worldwide were living with 

dementia, based on research from the Alzheimer’s Association, and the number is believed to 



be close to 50 million people for 2017. Worse yet, the number of those afflicted is expected to 

nearly double every 20 years, reaching 75 million in 2030 and 131 million in 2050. 

Be Aware of and Recognize the Warning Signs 

Cognitive impairment is not a specific disease, but a broad collection of symptoms that can 

range from mild to severe. Dementia and Alzheimer’s disease are the terms you most often 

hear but these diagnoses are just a subset of the many conditions that can impact cognitive 

function.  Symptoms of cognitive decline can include some or all of the following: 

• Repeated instances of poor judgment or decision-making  

• Difficulty following content that was once understood  

• Struggling to maintain a conversation 

• Inability to recall or remember names, events and places 

Many people dismiss the warning signs of dementia for innocent signs of aging. Since these red 

flags can be subtle and easily covered for in the early stages, especially among highly educated 

individuals, it’s important for advisors to watch for repeated instances of confusion, 

forgetfulness or poor judgment. In addition, if an area of strength—for example, balancing the 

checkbook or paying taxes—suddenly becomes a weakness, it may be a sign of something more 

serious.  When an advisor recognizes the warning signs in a client, it’s critical to try to 

determine whether their competence or decision-making capacity is impaired, and if so, to 

what extent. It may be prudent, for example, to schedule a meeting with a client at home as it 

is often there that the signs of disorganization and decline are more visible.  



This devastating neurological condition no doubt creates a struggle within the families and 

relationships of those affected, especially when ordinary daily activities and decisions become a 

challenge. Moreover, those suffering from cognitive decline are particularly susceptible when it 

comes to managing their finances. Fortunately, as we learn more about cognitive decline, there 

are proactive steps that advisors can take  to prevent the financial hardship that may 

accompany it.    

Have Difficult Conversations Before Cognitive Decline Sets In  

As wealth advisors become more aware of and educated about the early signs and risk factors 

associated with dementia, they should seek to develop and implement consistent policies for 

addressing this issue with all clients. By having an established process for discussion, the 

advisor will be able to address the issue more easily, without a client sensing that the advisor is 

singling them out specifically or making a judgment about their capacity. Though no one 

expects to lose control over their mental faculties later in life, your goal is to help your clients 

develop and maintain appropriate strategies in the event of impairment. 

For new clients, the advisor may be able to proactively discuss plans for potential cognitive 

decline at the inception of the engagement. The advisor, for example, can ask the client if he or 

she would be permitted to talk with a spouse, an adult family member or another of the client’s 

advisors, if there is ever any question about capacity. You can talk about the meaning of 

capacity, sharing your and the client’s own experiences to help you define the parameters of 

your authority. You can also encourage the client to provide you with copies of legal 



documents, such as a durable power of attorney, that provide legal authorization for you to 

speak to another individual.  

For more long-standing relationships, it is important to find an appropriate time to discuss 

these issues, even if you have never raised the topic before. You can advise those clients that 

you are implementing new best practices with all clients to discuss these issues in advance of 

any decline.  

Family members also should encourage aging loved ones to have these conversations with their 

advisors before cognitive decline becomes an issue.  In some cases, it may make sense for 

family members to attend meetings to ensure everyone’s best interests are considered. 

However, advisors need to be vigilant, as not all family members may have the client’s best 

interests at heart. 

Plan Early for the Worst-Case Scenario  

Since the symptoms and effects of cognitive decline vary person to person, planning for the 

worst-case scenario can help ensure adequate preparation, no matter the circumstances.   

With adequate time to plan, advisors can work with a healthy client to assess his or her 

financial and family situation. A review would optimally include gathering information about 

the client’s assets, understanding the intended beneficiaries and who has the authority to 

manage each asset during the client’s lifetime, when the client is incapacitated and at death. 

The advisor can use this as a baseline to discuss the client’s planning goals and determine if the 

plan supports that vision or if changes are necessary. Also, this process often enables the 

advisor to meet and develop relationships with the client’s other advisors. Enhanced 



communication among all the professionals should enable earlier detection of any cognitive 

decline and help avert unwanted changes to an existing estate plan or other financial abuses.  

Advisors should spend significant time discussing fiduciary roles, as this conversation  is often 

rushed in a planning meeting. No matter what a document says, the people named to 

implement the provisions have the primary authority to act. Careful consideration should be 

made as to who is named to manage a client’s assets not just after death, but during any 

incapacity, and to what type of care the client desires at different stages of incapacity. A 

powerholder could be an attorney-in-fact named under a durable power of attorney, or a 

trustee of a Revocable or Irrevocable Trust. When are these individuals authorized to act and 

how is incapacity determined? Must they obtain the consent of beneficiaries, or one or more 

qualified medical professionals?  When and how can these individuals be removed and 

replaced? Should there be any checks and balances, such as having a professional co-trustee, a 

trust protector or a family appointment committee, to avoid any potential abuse of power? 

Advisors should encourage clients to introduce them to any family members or friends who are 

named so that communication will be easier should the time come to do so. 

While no one wants to consider the possibility that they’ll decline as they age, the statistics are 

irrefutable. It is essential for advisors to continue to be educated about the realities of aging 

and financial elder abuse, and to have conversations with clients on these topics early and 

often. A collaborative team approach can be a powerful support system for clients experiencing 

cognitive decline and for those who love them.  

Judith Saxe is the director of research and education for wealth strategies and a senior wealth 

strategist at CIBC U.S. Private Wealth Management 
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	INCOME TAX PLANNING USING ESTATE PLANNING TECHNIQUES©
	I. THE PRIMARY IMPORTANCE OF GOALS-BASED PLANNING FOR THE SUCCESSFUL SUCCESSION OF THE FAMILY WEALTH IRRESPECTIVE OF THE STATUS OF THE TAX LAW.
	A. The Importance of First Determining a Client’s Goals That Determine the Estate Plan’s Essential Strategies.
	1. The Prevalence of Tax Driven Wealth Preservation Focus and Four Suggested Rules to Change the Priority of That Focus.
	2. Estate Plans Developed Around the Stewardship Purpose of the Family Wealth.
	3. Organizational Pattern of a Purpose-Based Estate Plan:
	4. Compatibility of Strategies and Legal Structures with the Stated Purpose of the Family Wealth.

	B. Once the Purpose and Use of the Family’s Capital Has Been Determined, Strategies Should Be Developed to Maximize the Investment Risk-Adjusted, After-Tax Wealth That May be Applied to Those Purposes and Uses.

	II. DEVELOPING WEALTH MANAGEMENT STRATEGIES TO ACCOMPLISH A CLIENT’S GOALS IN THE NEW TAX ENVIRONMENT.
	A. Income Tax Versus Estate Tax:  A New Paradigm?  (It May Not Have to Be).2F
	1. Some of the Key Income Tax and Basis Rules.
	a. Certain key basis rules.3F
	(1) Property acquired by purchase.
	(2) Property acquired by gift.
	(a) The donor’s basis is less than the property’s fair market value at the time of gift.
	(b) The donor’s basis is greater than the fair market value of the donated property at the time of the gift.
	(i) The basis for determining gain will be basis of the donor.7F
	(ii) The basis for determining loss will be the fair market value of the property at the time of gift.8F
	(iii) There is not any gain or loss, if the donee sells the property between the donor’s basis and the fair market value of the property on the date of the gift.9F


	(3) Property acquired by a distribution from a trust or estate.
	(4) Property acquired by inheritance.

	b. Certain key partnership income tax and basis accounting rules.
	(1) Generally, the contribution of low basis property to a partnership does not trigger gain, but it could.
	(2) Certain partnership tax accounting rules must be navigated to make sure a partnership is not being used as a vehicle for a disguised sale.
	(3) Certain partnership income tax accounting rules exist to determine if a tax is imposed on a partner who liquidates his or her partnership interest.
	(4) Certain partnership tax accounting rules exist to determine a partner’s basis in non-cash assets he or she receives.
	(5) Existing anti-abuse tax accounting rules.
	(6) If there is a change in the outside basis of a partnership interest, because of a sale or a death of a partner, that could effect the inside basis of the partnership assets.


	2. If Lifetime Basis Enhancing Strategies Are Not Used, From a Tax Perspective, at What Assumed Growth Rate is it Better to Use a Lifetime Transfer Strategy With a Low Basis Asset in Comparison to Retaining the Asset Until Death?
	3. There May Be Non-tax Factors, Such as Risk-adjusted Investment Considerations, Which Make Holding a Low Basis Asset Until Death for the Basis Step-up Disadvantageous.
	4. The Capital Gains Tax Advantage of a Step-up at Death May Be Unimportant, if the Asset is a Legacy Asset That Will Not Be Sold By the Taxpayer’s Heirs.
	5. Taking All of the Above Factors Into Account, When Should a Gifting Strategy for a Low Basis Asset Be Considered?

	B. Why Wealth Management Strategies, Including Investment Management Strategies, Are Entirely Different for the Private Wealth Investor in Comparison to the Institutional Investor and Why Tax Management Strategies Are an Important Consideration for th...
	1. Congress Gives the Private Investor Significant After Tax Subsidies for his Equity Investments in Comparison to His Fixed Income Investments.
	2. What is the Efficient Investment Frontier for the Private Investor?  (Hint: It is Probably Not What You Learned in Finance Class.)
	3. What are the Key Components of Structuring a Wealth Management Strategy for a Private Investor?

	C. The Purposes of This Paper:  Explore Wealth Management Strategies That Utilize a Combination of Effective Estate Planning Strategies, Optimized Location of Asset Classes in Family Entities and Basis Enhancing Strategies to Decrease Both Income Taxe...

	III. USING WEALTH MANAGEMENT AND ASSET CLASS LOCATION STRATEGIES WITH GRANTOR TRUSTS TO LOWER A DONOR FAMILY’S TOTAL NET INCOME AND TRANSFER TAXES.
	A. Contributing and/or Selling Assets to a Grantor Trust.
	1. The Technique.
	2. Advantages of the Technique.
	a. Tax advantage.
	b. The appreciation of the assets of the trust above the interest of the note used in any sale to a grantor trust for the grantor’s spouse will not be taxable in the grantor/seller’s estate. 26F
	c. The advantage of locating income tax inefficient asset classes inside a grantor trust that is not subject to estate taxes.
	(1) The technique of asset class location in order to improve the after-tax, after-risk adjusted rate of return for an investment portfolio.
	(2) Advantages of asset class location.
	(i) Location of tax inefficient investment classes in a grantor trust significantly ameliorates the income income tax inefficiencies of those classes, because transfer taxes are saved when the grantor pays the income taxes of the trust.


	d. Location of tax inefficient classes in a grantor trust, and managing the grantor trust through substitution strategies, further enhances the after tax advantage of a low turnover index fund.
	e. Flexibility advantages of gifting and selling non-managing interests in family entities to a grantor trust in which the grantor’s spouse is a beneficiary.
	(1) Flexibility could be achieved by naming a spouse as a beneficiary of the grantor trust and giving a grantor’s spouse a special power of appointment.
	(2) Flexibility could also be achieved by refinancing the note to a note with a different interest rate, a private annuity, purchasing assets owned by the trust and/or renouncing the powers that make the trust a grantor trust.

	f. The taxpayer may retain investment control of the family’s assets and may also retain limited control of any distributions from the transferred entity interests to family members.

	3. Considerations of the Technique.
	a. There may need to be substantive equity in the trust from prior gifts (is 10% equity enough?) before the sale is made.
	b. State income tax considerations.
	c. The IRS could be successful in the argument, that because of the step transaction doctrine, a valuation discount is not appropriate in valuing the transferred entity interest.
	d. If the assets decrease in value, the gift tax exemption equivalent may not be recoverable.
	e. There may be capital gains consequences with respect to the note receivables and/or note payables that may exist at death.
	f. The IRS may contest the valuation of any assets that are hard to value that are donated to a grantor trust or are sold to such a trust.
	(1) The problem and the probable solution:  defined allocation transfers.
	(2) Defined value allocation clauses involving a defined dollar transfer by the donor.



	B. Swapping Assets Inside a Grantor Trust, or a Disregarded Single Member FLLC, Before the Death of the Grantor.
	1. Advantages of the Technique.
	a. The low basis assets, if retained by the grantor, will receive a basis step-up on the grantor’s death.
	b. If the low basis assets are sold by the grantor before his or her death the cost of the capital gains taxes will be borne by the grantor (just as they would have been if the assets had been sold by the grantor trust or a disregarded single member F...

	2. Considerations of the Technique.
	a. The grantor may not have any high basis assets, or cash, to swap.
	b. To the extent, after the swap of assets, “swapped” low basis assets grow more than the “swapped” high basis assets in the grantor trust, the grantor’s estate taxes will increase.


	C. Gifting and Selling Low Basis Assets to a Grantor Trust That is Subject to an Older Generation’s General Power of Appointment and Estate Taxes.
	1. The Technique.45F
	2. Advantages of the Technique.
	a. This technique has the same advantages as a sale to a grantor trust.
	b. The assets of the trust will receive a step-up in basis on the older generation beneficiary’s death equal to the fair market value of the assets, if net value rule of Treas. Reg. §2053-7 does not apply (see the discussion below in Section III C 3 e...
	c. The assets of the trust may be generation skipping tax protected.
	d. The older generation beneficiary may not have to pay estate taxes because of her general power of appointment, if her then available unified credit exceeds the net value of the trust.

	3. Considerations of the Technique.
	a. The grantor of the trust will still have a low basis in his or her note upon the death of the older generation beneficiary.
	b. The older generation beneficiary could exercise his or her general power of appointment in an unanticipated way.
	c. Many of the same considerations for the use of a grantor trust and a sale to a grantor trust would also be present for this technique.  See Section III A 3 of this paper.
	d. The effect of IRC Sec. 1014(e) must be considered, if cash is not given and low basis assets are used to capitalize the trust.
	e. The effect of Treas. Reg. §20.2053-7 needs to be considered.
	f. Is grantor trust status lost for the original grantor when the older generation beneficiary dies and the trust assets are included in the beneficiary’s estate?
	g. IRC Sec. 1014(b)(9) needs to be considered for property that has depreciated.



	IV. BORROWING STRATEGIES THAT LOWER THE NET TOTAL INCOME TAX AND TRANSFER TAX.
	A. Managing a Grantor Trust (or Other Disregarded Income Tax Entity) By Making it a “Reverse Grantor Trust.”  The Grantor Could Purchase Low Basis Assets From a Grantor Trust By Using Either a Financed Note or a Loan From a Third Party Bank.
	1. The Technique.
	2. Advantages of the Technique.
	a. The low basis asset will receive a step-up in basis on the grantor’s death.
	b. Estate taxes will be saved if the interest carry on the note owed to the grantor trust exceeds the growth of the purchased low basis note.
	c. As long as the trust is a grantor trust, the interest payments on the note could be made in-kind without any income tax consequences.

	3. Considerations of the Technique.
	a. An independent appraisal will be necessary to determine that the interest rate on the recourse, unsecured note is a fair market value interest rate.  If the interest rate is too high, there may be gift tax consequences.
	b. If the note is paid back after the grantor’s death, there may be capital gains consequences to the trust.  See the discussion in Section III A 3 e of this paper.  Stated differently, the trust’s basis in the note may be equal to the basis of the lo...
	c. The technique needs to be arranged and implemented in a manner that avoids the application of the step transaction doctrine. See Section III A 3 c of this paper.
	d. The use of a third party loan and refinancing the third party loan by borrowing from a family entity adds to the complexity of the technique.
	e. Is the basis of the note received for cash loaned by the Estate Tax Protected Grantor Trust equal to the cash’s fair market value?
	f. The effect of Treas. Reg. §20.2053-7 needs to be considered.
	g. Like all leverage techniques, if the underlying assets stay flat or decline there is not any advantage to the technique and to the extent a gift tax exemption is used, the technique operates at a disadvantage.


	B. Use of Third Party Recourse Lending in Combination With the Technique of Using Leverage to Make a Sale to a Grantor Trust That is Subject to the Estate Taxes of an Older Generation Beneficiary (For a Description of This Technique see Section III C ...
	1. The Technique.
	2. Advantages of the Technique.
	a. This technique has many of the advantages as the technique of using leverage to make a sale to a grantor trust that is subject to the estate taxes of an older generation beneficiary (see Section III C 2 of this paper) without the potential IRC Sec....
	b. The grantor may be able to again depreciate improved property.

	3. Considerations of the Technique.


	V. LIFETIME CHARITABLE GIVING STRATEGIES THAT ALSO BENEFIT CLIENT’S DESCENDANTS BY REDUCING THE FAMILY’S TOTAL INCOME TAX AND TRANSFER TAX.
	A. Use of a Discounted Sale of the Non-charitable Interest in a Charitable Remainder Unitrust (“CRUT”) to a Grantor Trust.
	1. Introduction and the Technique.
	2. Advantages of the Technique.
	a. The tax advantages of creating a grantor trust and a sale to a grantor trust.
	b. The tax advantage of eliminating the capital gains tax on that part of the gains that will be allocated to the charity under the tiered income tax rules.
	c. The tax advantage of lowering opportunity costs by delaying taxes on the portion of the original gain that is not allocated to charity.
	d. The tax advantage of a charitable deduction in year one for the actuarial value of the remainder interest of the CRUT passing to charity.
	e. FLLCs offer many non-tax advantages.  Among them, FLLCs:
	(1) Allow a family to consolidate its assets for investment efficiency, investment diversity and economies of scale.
	(2) Protect limited partners from creditors, divorcing spouses and financial inexperience.
	(3) Give Charlie the opportunity to exercise some continuing investment control over the FLLC’s assets.
	(4) Create a forum for younger family members to participate in investment and other business decisions.
	(5) Protect management by use of the business judgment rule and provide non-litigation mechanisms like arbitration to resolve disputes.

	f. The tax advantage of integration, which produces advantageous comparative results.

	3. Considerations of the Technique.
	a. Consideration of a FLLC in this context.
	(1) For gift tax purposes, to demonstrate the legitimacy of the FLLC, it may be enough that Charlie and the other members are engaged in permissible FLLC activity organized for profit.63F
	(2) Charlie and his other managing members should be prepared to hold regular FLLC meetings and to share relevant FLLC information.
	(3) Charlie cannot completely control the FLLC, although he can control the FLLC investments if he chooses.  If Charlie keeps too much control over distributions, or if he does not honor the FLLC agreement, or if he makes disproportionate distribution...
	(4) Like the CRUT, the FLLC will have its own legal, accounting and administrative costs, and Charlie must engage a professional appraiser to set the value of the non-managing member interests.
	(5) It is difficult, and sometimes impossible, to use FLLC interests as collateral for a loan.
	(6) FLLC income tax rules are complicated and transferring property to and from a partnership can trigger surprising income tax consequences.  Charlie and his family must make a long-term commitment to conducting their affairs inside the FLLC.
	(7) Since Charlie is selling non-managing member interests that are valued by appraisal to the trust, he will not know for sure if he is making a gift.  The IRS may challenge the discount applied to Charlie’s non-managing member interests.  Charlie mi...

	b. The technique will have the same considerations as a sale to a grantor trust.  See Section III A 3 of this paper.


	B. Creating a FLP or FLLC with Preferred and Growth Interests, Transferring the Preferred Interest to a Public Charity, and Transferring the Growth Interests to Family Members.
	1. The Technique.
	2. Advantages of the Technique.
	a. The donor may receive an income tax deduction for the discounted present value of the charity’s right to receive the par value of the preferred on termination of the FLLC, even though that might occur after the donor’s death.
	b. The donor should receive an income tax charitable deduction, in the year of the gift, for the discounted present value of the 7% coupon that is to be paid to charity.
	c. In addition to receiving an upfront charitable income deduction for the present value of the annual coupon of the preferred that is paid to the charity, the donor also receives an indirect second annual deduction with respect to the future preferre...
	d. The donor will also avoid the built-in capital gains tax on the sale of any low basis asset that is contributed for the preferred interest.
	e. The “out of pocket” cost of a gift of a preferred interest to a public charity, or donor advised fund, is minimal because of the above tax advantages.
	f. Valuation advantage:  The gift tax valuation rules under IRC Sec. 2701 do not apply to any future gifts, or sales, of the growth member interests to family members, or trusts for family members.
	g. Under the facts of this example, in addition to saving significant income and healthcare taxes, significant transfer taxes could be saved in transferring the growth interests to a grantor trust.
	h. Income tax valuation advantage:  IRS concedes preferred partnership interests should have a high coupon.
	i. IRC Sec. 2036 advantage, if George gives or sells the growth interests to his family.

	3. Considerations of the Technique.
	a. Despite state property law, the IRS may take the position that the gift of the preferred interest of an FLLC should be considered a non-deductible partial gift of the underlying assets of the FLLC.
	b. If the gift of the preferred interest is to a donor advised fund (instead of some other public charity) care should be taken to make sure there is not a tax on excess business holdings under IRC Sec. 4943.
	c. The taxpayer must comply with certain reporting requirements in order to receive a deduction for the fair market value of the donated preferred interest.
	d. If there is unrelated business taxable income associated with assets owned by the FLLC, some public charities will not accept the gift of the preferred interest in the FLLC.


	C. The Use of a High-Yield Preferred Partnership or Membership Interest With Charitable Lead Annuity Trust (“CLAT”).
	(i) A CLAT is a trust in which the lead interest is payable to a charity and is in the form of an annuity amount for the term of the lead interest.
	(ii) In the CLAT, the annual payment is not based on the income of the trust.  Since the annuity amount is not based on the income of the trust, that amount must be paid to the charity even if the trust has no income.  If the trust’s current income is...
	(iii) The lead interest in a CLAT can be for a fixed term of years.  Unlike a charitable remainder trust, the fixed term can be indefinite.73F   The lead interest can also be measured by the life of an existing individual or the joint lives of existin...
	(iv) CLATs are not subject to the minimum payout requirements associated with charitable remainder trusts.  Thus, there is no 5% minimum pay out for CLATs.
	(v) The CLAT is not a tax-exempt entity, unless the CLAT is a grantor trust.  If the CLAT is a non-grantor trust and if taxable income is accumulated in the trust it will be subject to income taxes.  The CLAT will receive a charitable income tax deduc...
	(vi) CLATs are characterized as private foundations for purposes of certain restrictions placed on such organizations.  Accordingly, CLATs are subject to private foundation excise tax provisions.74F   The governing trust instrument must contain specif...
	1. The Technique.
	2. Advantages of the Technique.
	a. Because of the difference in the yield of a preferred coupon of a preferred interest in a FLLC that is compliant with Revenue Ruling 83-120 and the IRC Sec. 7520 rate, the transfer tax success of a CLAT is virtually assured.
	b. IRC Sec. 2701 valuation rules will not apply to a gift of the “growth” interests in a FLLC if the preferred interests are owned by a CLAT.
	c. The donor will not pay income taxes or health care taxes on income that is allocated to the CLAT unless it is a grantor trust.

	3. Considerations of the Technique.
	a. The partial interest rule should not apply for gift tax purposes or income tax purposes (if a grantor CLAT is used), but the IRS may make the argument.
	b. Care should be taken to make sure that there is not a tax on excess business holdings under IRC Sec. 4943.



	VI. STRATEGIES THAT MAY LOWER THE INCOME AND HEALTH CARE TAXES OF TRUSTS WITHOUT MAKING CASH DISTRIBUTIONS TO THE BENEFICIARIES OF THE TRUSTS.
	A. The Trustee of a Complex Trust Could Consider Creating a Two Class (One Class is a Preferred Interest and One Class is a Growth Interest) Single Member FLLC and the Trustee Could Distribute Part or All of the Preferred Class to the Current Benefici...
	1. The Technique.
	2. Advantages of the Technique.
	a. Taxable income of the trust allocated to the beneficiary, either directly to the beneficiary because of the in-kind distributions of the preferred interest, or indirectly because of the payment of the preferred coupon, will not be taxable to the tr...
	b. If the trust contributes low basis assets to Holdco in exchange for the preferred, then distributes the preferred to the beneficiary, and if there is a later sale of those low basis assets by Holdco, significant future capital gains taxes could be ...
	c. On the death of the beneficiary additional income tax and health care tax savings could accrue, if the stepped-up outside basis of the preferred interest owned by the beneficiary exceeds the proportionate inside basis of the FLLC assets.
	d. Unlike a trustee distribution of cash, a trustee distribution of a preferred interest in a closely held FLLC is not marketable, which could partially address spendthrift concerns.
	e. Unlike a distribution of cash, in which the trust loses its ability to return the earning potential of that cash for the benefit of future beneficiaries, the trust will indirectly retain the earning potential of the assets owned by the single membe...
	f. The valuation rules of IRC Sec. 2701 probably do not apply to these illustrated transactions.

	3. Considerations of the Technique.
	a. It adds a layer of complexity to the administration of the trust.
	b. The beneficiary may not bequeath the preferred interest in a manner consistent with the remainderman provisions of the complex trust.


	B. A Complex Trust Contributes its Assets For a “Preferred” Interest in a FLP or FLLC and a Grantor Trust, With the Same Beneficial Interests as the Complex Trust, Contributes its Assets For a “Growth” Interest in That FLP or FLLC.
	1. The Technique.
	2. Advantages of the Technique.
	a. Under this arrangement, the complex trust’s income taxes will be significantly reduced and a significantly greater amount will pass to Gomer’s descendants.
	b. The trustee of the complex trust does not have to distribute assets or cash to a beneficiary, or give a withdrawal right to a beneficiary, in order to save income taxes or health care taxes.
	c. This technique may be easier to manage than some of the other trust income tax savings techniques.
	d. If the two trusts have identical provisions the valuation rules under IRC Sec. 2701 may not apply.

	3. Considerations of the Technique.
	a. A party may not exist that could create a grantor trust that could invest and receive a preferred partnership interest.
	b. The technique is complex.
	c. In certain circumstances it may be better for the new grantor trust to own the preferred interest if a high coupon is warranted (e.g., 11% ‒ 12%) because the new grantor trust is contributing 80% ‒ 90% of the assets of the partnership.  Under the...
	d. In certain circumstances it may be more profitable for the old trust to sell the high basis assets to the new trust for a low interest (AFR rate) note to the new trust.
	e. The IRS may argue that the valuation rules of IRC Sec. 2701 apply despite the identical provisions and beneficial interests of the two trusts.
	f. If there is not a buy-back of the growth interest by the grantor of the new grantor trust before the death of the grantor much of the income tax benefit will be lost because of the lack of step-up that accrues for the assets held in the new grantor...


	C. The Use of a Leveraged Reverse Freeze to Shift Trust Taxable Income From a High Income Tax State to a Low Income Tax State.
	1. The Technique.
	2. Advantages of the Technique.
	a. Significant state income taxes and the investment opportunity costs associated with those state income taxes can be saved with this technique.
	b. Significant transfer taxes will be saved under this technique.
	c. The trustee of Trust B may wish to use some of its positive cash flow from the transaction to purchase life insurance on the life of Gomer Gonetotexas, at least to the extent there may be estate taxes associated with Gomer’s note.
	d. In general, this technique has the same advantages discussed in Sections VI B 2 and IX B of this paper.

	3. Considerations of the Technique.

	D. The Complex Trust Could in Effect Convert Part of Its Assets Into an IRC Sec. 678 Grantor Trust in Which the Income is Taxed to the Beneficiary of the Trust By Having the Trust Invest in a Subchapter S Corporation and Converting that Part of the Tr...
	1. The Technique.
	2. Advantages of the Technique.
	a. The beneficiary may be in a lower tax bracket than the trust.
	b. There is not any concern about the effect of any lapse of withdrawal rights.
	c. If the subchapter S corporation participates in a trade or business, and if the current beneficiary of the QSST materially participates in that trade or business, or is in a lower marginal bracket, significant health care taxes may be saved with th...
	d. The beneficiary of the QSST will have access to the cash flow distributed to the trust.
	e. The trust is much more flexible than a simple income only trust and may be administered to simulate a complex trust without the income tax and health care tax disadvantages of a complex trust.

	3. Considerations of the Technique.
	a. The federal income tax considerations with utilizing a subchapter S corporation.
	b. Any assets of the QSST that are not Subchapter S stock will be taxed under normal Subchapter J rules.
	c. State income tax considerations.



	VII. POST-MORTEM STRATEGIES THAT LOWER THE NET TOTAL INCOME TAX AND TRANSFER TAX.
	A. Use of a Leveraged Buy-Out of a Testamentary Charitable Lead Annuity Trust (“CLAT”).
	1. The Technique.
	a. Introduction.
	b. What is a CLAT?
	c. What is a leveraged buyout testamentary CLAT?

	2. Advantages of the Technique.
	a. No estate taxes have to be paid with a gift to a properly structured and implemented zeroed-out CLAT.
	b. There is a partial step-up in basis in the decedent’s partnership interest that is bequeathed to a zeroed-out CLAT.
	c. If the decedent bequeaths a dollar gift to his family and the rest of his estate to a zeroed-out CLAT, his will acts like a defined value allocation clause.
	d. Significant improvement in the after tax net worth for both the family of the decedent and the decedent’s favorite charitable causes will accrue because of this technique.
	e. The family does not have to wait 20 years to access the investments, if the investments are successful.

	3. Considerations of the Technique.
	a. Need to get probate court approval.
	b. Leverage could work against the family unless a carefully constructed partnership sinking fund is utilized to pay future interest payments.


	B. The Synergies of a Credit Shelter Trust Becoming a QSST, a Surviving Spouse Creating a FLP and a Surviving Spouse Giving and Selling Interests in the FLP to a New Grantor Trust.
	1. The Technique.
	2. Advantages of the Technique.
	a. Significant estate taxes can be saved with this technique.
	b. Under this example, Harvey Happywithkids has a considerable safety net of being a beneficiary of the GST credit shelter trust QSST, if he ever needs those resources.
	c. Under this example, Harvey Happywithkids does not have to be paid back an equitable adjustment equal to the principal of the note, as is the case with a sale to a QSST.
	d. It has all of the advantages of converting a complex trust to a QSST.
	e. It has all of the advantages of a sale to a grantor trust.

	3. Considerations of the Technique.
	a. The surviving spouse only has flexibility to change the beneficiaries of the GST credit shelter QSST (assuming the surviving spouse has a power of appointment over the trust) and any assets the surviving spouse owns (which may be significantly depl...
	b. This technique has the same considerations of converting a complex trust to a QSST.
	c. This technique has the same considerations as sales of limited partnership interests to a grantor trust.



	VIII. USING PARTNERSHIP STRUCTURES TO ACHIEVE DIVERSIFICATION WHILE DELAYING THE TAX ON THAT DIVERSIFICATION.
	A. Use of Multi-Owner Exchange Funds.
	1. The Technique.
	2. Advantages of the Technique.
	a. If a client contributes stock to an exchange fund and then immediately gives a direct or indirect interest in the fund to a grantor trust there may be significant valuation discounts associated with that gift.
	b. The owner of the exchange fund will achieve diversification of his portfolio that has much less volatility, and achieve a seven-year or longer delay in paying a capital gains tax for that diversification.

	3. Considerations of the Technique.
	a. Care needs to be taken to make sure there is not a deemed sale on the formation of the partnership under IRC Sec. 721.
	b. Care should be taken to make sure IRC Secs. 704(c), 737 and 707 do not apply.
	c. Care should be taken to make sure the liquidation of the partnership in seven years will not be subject to tax under IRC Secs. 731(c) and 732.
	d. Each partner’s basis in the assets that each partner receives will equal that partner’s total outside basis of the liquidated partnership interest.
	e. There are economic considerations in using exchange funds.


	B. Use of Closely Held Family Partnerships.
	1. The Technique.
	2. Advantages of the Technique.
	a. The income tax benefit of the withdrawal:  the illustrated “family structure” opportunity can provide the family an ability to manage the position through an appropriate controlled legal entity, while offering the potential for a long-term exit str...
	b. In comparison to the exchange fund, the illustrated mixing bowl technique provides the retention of upside in the original appreciated position, albeit without diversification until the stock is sold, and without the lack of control and the outside...
	c. Transfer tax benefit of a withdrawal from a long-term partnership structure.
	d. The total potential transfer tax and capital gains tax savings may be significant.

	3. Considerations of the Technique.
	a. Are there any tax consequences on formation of the partnership?
	b. Are there any tax consequences when Sam redeems his interest?
	c. There is exposure that Congress could change the law, by the time a partner withdraws (e.g., IRC Secs. 732 or 752 of the Code could be amended) and that the favorable liquidation rules would no longer be available.  There is also exposure in that t...
	d. Like all leverage techniques, if the underlying assets stay flat or decline there is not any advantage to the technique and to the extent a gift tax exemption is used, the technique operates at a disadvantage.


	C. The Use of a Retained Preferred Partnership Interest and Third Party Leverage to Generate Effective Estate Planning and Basis Planning.
	1. The Technique.
	2. Advantages of the Technique.
	a. The net after tax savings to Zelda are projected to be substantial.  See the table below and attached Schedule 14.
	b. This technique has the same advantages as a sale to a grantor trust.
	c. This technique has the same advantages as using borrowing with a grantor trust to achieve basis adjustment in low basis assets.

	3. Considerations of the Technique.
	a. This technique has the same considerations as a sale to a grantor trust, except this technique may address step-up in basis planning in a more advantageous manner.
	b. Care must be taken to comply with the gift tax valuation rules of IRC Sec. 2701.
	c. Third party financing, at least on a temporary basis, may be necessary.
	d. This technique has many of the same considerations as using borrowing with a grantor trust to achieve basis adjustment in low basis assets.



	IX. USE OF THE LEVERAGED REVERSE FREEZE TO PAY FOR INCOME TAX EFFICIENT LIFE INSURANCE AND TO MAKE CASCADING PURCHASES OF GROWTH FLP INTERESTS
	A. The Technique.
	B. Advantages of the Technique.
	1. Valuation Advantage:  IRS Concedes Preferred Partnership Interests Should Have a High Coupon.
	2. IRC Sec. 2036 Advantage.
	3. The Valuation Rules of IRC Sec. 2701 Should Not Apply, if One Generation Transfers the Preferred Partnership Interests to the Second Generation.
	4. The Effect of Cascading Sales to an Intentionally Defective Grantor Trust.
	5. Life Insurance Proceeds, if the Policy is Properly Structured, are Not Subject to Income Taxes Under IRC Sec. 101.
	6. The Taxpayer Could Save Much of His Unified Credit to Assist With a Step-up in Basis at Death and Refrain From Any Additional Gifting Strategies Except as Are Necessary to Pay For the Life Insurance, Which Will Offset Any Estate Taxes Due at Death ...
	7. Whether Taxpayers Live Past Their Collective Life Expectancies or Live a Shortened Life Expectancy, the Comparative Outcome Under the Proposed Plan is Very Advantageous.
	8. Significant Life Insurance Can Be Purchased With This Technique.

	C. Considerations of the Technique.
	1. The Same Considerations as Sales to Grantor Trusts.
	2. If the Insured Live Beyond Their Life Expectancy There May Be an Investment Opportunity Cost in Buying Life Insurance.


	Schedules.pdf
	Schedule 8.pdf
	Summary (FV) & Table 7
	No Further Planning
	No Further Planning (Holiday)
	Sale to Grantor Trust (CRUT)
	Sale to Grantor Trust (No-CRUT)

	Schedule 9.pdf
	Summary and Table 9
	Assets
	NFP
	Tech

	Schedule 10.pdf
	Summary
	Assets
	NFP
	Tech1a
	Tech1b

	Schedule 11 . Gonetotexas (Trust Location).pdf
	Summary
	Assets
	NFP
	Tech
	Trusts
	Individuals

	Schedule 12.pdf
	Summary
	No Planning - No Discount
	No Planning - Discount
	CLAT - 3
	CLAT - 10
	Summary (2)
	No Planning - No Discount (2)
	No Planning - Discount (2)
	CLAT - 3 (2)
	CLAT - 10 (2)
	Summary (3)
	No Planning - No Discount (3)
	No Planning - Discount (3)
	CLAT - 3 (3)
	CLAT - 10 (3)

	Schedule 13 . Happywithkids (QSST).pdf
	Summary
	Assets
	NFP
	Sim
	Tech

	Schedule 14 . Zerobasis, Zelda.pdf
	Summary
	Assets
	NFP
	Tech

	Schedule 15 . Insurance, Ian.pdf
	Summary10
	Assets10
	NFP10
	FLP10
	Summary30
	Assets30
	NFP30
	FLP30






