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Which Situs Is Best?

The race is on among jurisdictions hoping to attract trust business with client-friendly
laws. Here's who's leading the pack right now — and why

By Daniel G. Worthington & Mark Merric

The unsettled estate tax environment and harsh economic
climate have created a new competitiveness: to be
considered the “best” jurisdiction for trusts and win the
most trust business. Clients certainly are benefitting. If
they select the right jurisdiction for their particular set of
needs, they may be able to transfer wealth for generations,
even perpetually, without paying additional state and
federal transfer taxes.

The challenge for advisors, of course, is to help clients
pick the right jurisdiction. That task usually involves
evaluating how a jurisdiction has formulated its trust laws,
including its rule against perpetuities (RAP) — the rule
that essentially makes sure an interest in a trust vests in a
certain time and doesn't go on indefinitely. Over the past
60 years, 26 states and the District of Columbia have
abolished or modified their RAPs, in whole or in part, so
that trusts created in those jurisdictions can last forever, or
at least for very long periods of time: from 150 years in
some places, up to 1,000 years in others.

But while the RAPs are key in what makes a jurisdiction
work well for trust purposes, there are other factors,
including: state and local tax laws; modern trust laws
providing future flexibility; asset protection laws; and
how trust migration may reduce a beneficiary's
distribution interest when compared to other beneficiaries.

In our view, the top four jurisdictions for 20107 (listed by
the year they adopted their perpetuities legislation) are
South Dakota,® Delaware, Alaska and Nevada. Wyoming
and New Hampshire get honorable mentions. Most of the
remaining trust jurisdictions have lagged behind with
respect to modern trust and asset protection laws.
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We've based our rankings on objective criteria that will
provide you with useful tools to consider the nuances of
all the jurisdictions' laws and how these laws might serve
your clients' needs — or adversely impact them. So
armed, you can help your clients maximize their wealth-
planning strategies. (See “Situs at a Glance,” p. 64.)

Perpetual or Near-perpetual

Under the common law RAP, adopted from British
common law, an interest in trust must vest, if at all, within
the period of “a life in being, plus 21 years (plus a
reasonable period for gestation).” Several states adopted
the Uniform Statutory Rule Against Perpetuities
(USRAP), which has the effect of setting the duration of a
trust to the greater of the RAP or 90 years.

In 1986, Congress adopted the generation-skipping
transfer (GST) tax regime that incorporated some
assumptions and safe harbors that were patterned after
either the RAP or the USRAP. But three jurisdictions
already had abolished their RAP, and instead adopted a
more flexible Rule Against Alienation and Suspension of
Powers (RAASP): Idaho (1957), Wisconsin (1969), and
South Dakota (1983). This established the first perpetual
trust jurisdictions.

Today, Internal Revenue Code Section 2642 provides
GST tax exemption of $3.5 million for each spouse,
meaning that a married couple may exempt up to $7
million in assets from the GST tax. When the estate tax
exemption and effective perpetual trusts and planning
strategies are combined, large estates may legally
eliminate transfer taxes. While the GST tax is scheduled
to be eliminated for 2010, Congress will likely
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extend the 2009 exemption at the first of the year. This
extension would be to buy some time to decide what to
do with the estate tax. Congress could let the current law
sunset at the end of 2010, in which case, the estate tax
and the GST tax exemption will be $1 million per person
instead of $3.5 million.

Since the federal GST tax was adopted 24 years
ago, 24 more jurisdictions modified or abrogated their
RAP or USRAP. Of those, eight states abolished their
RAP and/or USRAP: Alaska,' Delaware, Missouri, New
Hampshire, New Jersey, Pennsylvania, Rhode Island, and
most recently, North Carolina.

A growing number of other state legislatures have
considered changing their RAP. But 16 states have been
reluctant to abolish it altogether; some because of long-
standing policy concerns, constitutional barriers or polit-
ical resistance. In those jurisdictions, it may be impossible
to abrogate the rule fully. Instead, seven of those states
have established extended perpetuities periods: Colorado
(1,000 years), Florida (360 years), Nevada (365 years),
Utah (1,000 years), Wyoming (1,000 years), Washington
(150 years), and most recently, Tennessee (360 years).

The remaining nine jurisdictions are what’s known
as “opt-out” jurisdictions. There, the RAP or USRAP
is retained, and by statute, the interests in a trust are
permitted to “opt-out” of the perpetuities period. These
jurisdictions include Arizona, the District of Columbia,
Illinois, Ohio, Maine, Maryland, Michigan, Nebraska,
and Virginia.

In 2003, author Garrett Moritz, in a Harvard Law
Review Note," outlined six approaches that jurisdictions
had undertaken to create perpetual or long-term trusts.
These approaches fall into three categories:

(1) the Murphy case perpetual trust approach,
{2) the term-of-years trust approach, and

(3) the opt-out trust approach.

Murphy

The approach for establishing a perpetual trust jurisdic-
tion that is most advantageous to clients is based on a
1979 case in which the Tax Court affirmed Wisconsin’s
way of repealing the RAP. Known as the Murphy
approach, it upholds the complete abrogation of the
RAP and substitutes a more flexible, alternate vesting
statute. The approach addresses both the RAP’s timing
and vesting elements for GST tax exemption purposes.
Delaware, New Hampshire and South Dakota are

the strongest of these truly perpetual jurisdictions.’
Alaska also is a very strong contender, but has a 1,000-
year power of appointment statute. These four states, as
a group, are the leaders in competitive trust legislation
and asset protection laws.

The remaining Murphy trust jurisdictions have done
little to maintain their competitiveness in trust law or
asset protection. Exceptions are Idaho, which has adopt-
ed a trust protector statute; and recently, North Carolina,
which now has a directed trust statute.

Term-of-Years

The second most favorable approach for trusts is the
“term-of-years approach.” Nevada and Wyoming are
the most progressive jurisdictions using this approach;
they also keep their trust laws current, and neither state
has an income tax.

Jurisdictions like Florida and Tennessee follow this
approach too, but fall short of perpetual trust status,
because they still rely on a trust term limit.

Our opinion now is that under the current law, the
result in the term-of-years jurisdictions should be no
different than that in the Murphy jurisdictions if the safe
harbor vesting requirements of Murphy are met.’

In such cases, the term-of-years period should work
for the purposes of the GST tax and continue GST tax
exemption for the full term limit. For example, while the
Tennessee statute limits the RAP period to 360 years, it
also provides an alternate possible vesting at 90 years."

Opt-out

The opt-out method is the least favorable for trusts,
primarily because the RAP or USRAP is maintained
as part of the state law, so the underlying perpetuities
period is unchanged. While there are arguments about
whether this statutory approach is effective for purposes
of creating a truly exempt trust in perpetuity, the trust
laws and asset protection laws of these jurisdictions are
not generally well developed when compared to the
more competitive jurisdictions.

But there are some notable exceptions:

Illinois doesn’t tax the income of trusts that were
created by non-resident grantors, has among the lowest
premium tax, and in its trust laws, has a virtual represen-
tation feature (that is to say, provides for the administra
tion and court supervision of trusts in which there are
contingent, unborn or unascertainable beneficiaries.)

Ohio also doesn’t tax trusts created by non-resident



grantors’ and has a directed trust statute.

Virginia, the District of Columbia and Maine also
have directed trust statutes.

The remaining opt-out jurisdictions lack any modern
trust features that are important in our ranking,

The result of these opt-out exception statutes is
unclear for the purposes of continued GST tax exemp-
tion, beyond the stated underlying statute (RAP or
USRAP) of the jurisdiction. While some opt-out states
have attempted to blend the Murphy vesting exception
into their statutes, it’s unclear whether the Murphy vest-
ing language is effective unless the underlying RAP or
USRAP is abrogated.”

Taxes

Income taxation and, to a lesser extent, taxation on
insurance premiums are important issues for any cli-
ent. The state income taxation of a non-grantor trust
accumulating income can have a deteriorating effect
on trust corpus over the life of a trust. This erosion is
particularly true with perpetual trusts. Often, clients
choose to change the situs of their trust just because of
income taxes.

Alaska, Florida, Nevada, South Dakota, Washington,
and Wyoming are the only perpetual or nearly per-
petual jurisdictions with no state income tax.

There are five additional jurisdictions that have a
state income tax for residents but exempt non-resident
grantors and beneficiaries of perpetual trusts: Delaware,
Illinois, New Hampshire, Ohio, and Wisconsin. While
New Hampshire has no income tax, it does have a tax on
interest and dividends,

Income taxation of trusts is becoming a more com-
plex question as a result of litigation in Connecticut, the
District of Columbia and New York." A handful of states
attempt to continue to tax a trust regardless of a change
of situs to another jurisdiction.

Taxes on insurance premiums are another factor
to consider. The least expensive premium tax jurisdic-
tions are South Dakota (8 basis points), Alaska (10 basis
points), Hllinois (50 basis points), Wyoming (75 basis
points), and Nebraska (100 basis points).

The other highly ranked jurisdictions have higher
premium taxes: New Hampshire (150 basis points),
Delaware (200 basis points), and Nevada (350 basis
points). (See “Situs at a Glance,” p. 64, for a list of pre-
mium taxes for all jurisdictions.)
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Modern Trust Laws

During the past few years, competitive perpetuities
jurisdictions have tried to keep pace with the devel-
opment of modern trust laws. There are various ele-
ments to consider when you draft a trust in a perpe-
tuities environment, including:

(1) effectiveness of flexible trust planning and
administration tools, including limited powers of
appointment;

(2) ability to change situs for income tax and estate
tax purposes without triggering a constructive
addition problem;

(3) presence of an effective directed trust statute;

(4) statutory acknowledgment of the role of trust
protector;

(5) treatment of other non-resident fiduciaries doing
business with the trust (often clients want to use
multiple trust advisors);

(6) situs rules under applicable law (including pos-
sible conflict-of-laws issues);

(7) statutory authority for trust reformation and
decanting;

{8) viriual representation;
{9} effective privacy laws; and

(10) ability to facilitate and administer private family
trust companies.

* Limited powers of appointment—This tool is
included in the drafting of perpetuities trusts to help
to create flexibility inter-generationally. But note IRC
Section 2041{a)(3), which prevents the abuse known
as the “Delaware tax trap,”” which refers to the exercise

of successive limited powers of appointments over suc-
cessive generations, thus allowing for a perpetual trust
without federal transfer taxes. Therefore, the use of
limited powers of appointment are generally reserved
for beneficiaries and decedents who are ascertainable
upon the creation of the trust to prevent the inadver-
tent violation of IRC Section 2041(a)(3). Otherwise,
this would be considered a constructive addition (that
is, a material or substantial change in the beneficial
interests of the beneficiaries) and potentially endanger
the trust’s GST tax exempt inclusion ratio.
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Flexibility for future generations is often achieved ference. Directed trust fees are normally lower to
through other means, such as advisory committees, reflect the fact that this trustee is not liable for the
trust advisors with the power to direct distributions, as trust’s investment activities.”

well as removal and replacement powers.

Alaska is the only perpetuities jurisdiction that has  + Trust protector statute—Such a statute recognizes the
adopted a power of appointment statute that exceeds authority of a trust protector, which provides greater flex-
what would be normally permitted under the safe ibility for future generations as conditions change. Only
harbor under IRC Section 2041{a}(3). While Alaska is Alaska, Delaware, Idaho, Nevada, New Hampshire,
a Murphy jurisdiction for perpetuities purposes, at least South Dakota and Wyoming seem to have effective

one authority is concerned that the use of a power of trust protector statutes.” A trust protector is any disin-
appointment provision beyond the safe harbor would terested third party whose appointment is provided by
create a constructive addition for GST tax purposes.” the trust instrument. The power of a trust protector is
as provided in the governing instrument. Such powers

* Change of situs—The ability to forum shop and may include: modification or amendment of the trust
change the situs of family trusts is often important instrument to achieve a favorable tax status or to address
to affluent clients. Perhaps they want to change situs changes in the IRC, state law or applicable rules and
so that their trust will be in a state with more lenient regulations; the increase or decrease of the interest of any
income tax laws. If considering a situs change, examine trust beneficiaries; and modifications of the terms of a
the wording of the trust’s perpetuities provision and power of appointment granted by the trust instrument,

the applicable law; look at a possible negative impact

such a change would have on the GST tax-exempt ¢ Reformation and decanting statutes—Reformation

status of the trust. and decanting statutes permit a trust to be modified
For example, assume a trust is created under Florida within certain parameters to better meet a family’s

law and drafted to permit the maximum perpetuities needs. Historically, only judicial action could modify

period permitted there—360 years. That trust would a trust; this process often required the consent of all

have difficulty moving to any state other than, possibly, the beneficiaries, or a court-approved equitable devia-
Tennessee, because Tennessee’s perpetuities period is tion.” In addition, a trustee might, under common law,
360 years. Moreover, change of situs to a jurisdiction have the power to make distributions of trust property
(other than Tennessee) would likely be deemed a con- to another trust, even one created by that trustee. The
structive addition, because such a move would materi- Uniform Trust Code (UTC) Section 411(a) provides
ally change the beneficial interest of the beneficiaries. two options: modification with, or without court
Obviously, a change of situs among Murphy states is approval. Older versions of the UTC didn’t require
not likely to create a constructive addition, because the court approval for a modification with the consent of
perpetuities laws are the same, But it should be noted the settlor and all the beneficiaries.”
that, for example, a Florida trust with specific language Choosing the most appropriate decanting statute
requiring the Florida perpetuities period to apply, depends on the nature of the trustee’s discretionary
could be administered in another state that would authority and whether the beneficiaries of the new
honor and apply Florida law." trust include contingent beneficiaries of the original

trust.” South Dakota’s new decanting statute, effective
* Directed trust statute—Such a statute permits a July 1, 2007, appears to provide the most flexibility for

family to have an independent party, normally des- trust remodeling.”
ignated as a co-trustee or “trust advisor,” to manage Trustees or beneficiaries might wish to modify an
both closely held and investment assets, relieving irrevocable trust to:

the directed or administrative trustee from the duty
and liability to manage the trust assets. Such use of
an independent party makes it possible for families {2) change the law applicable to the trust when the
to hold closely held interests and ongoing business terms of the trust don't facilitate a change to its
interests in a trust without a directed trustee’s inter- governing law;

{1) improve the trust’s governance structure;
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{3) change dispositive provisions;

{4) change the administrative terms of the trust to
ensure that the trust provides the proper tools
to its fiduciaries for the best management of the
trust; or

(5) modernize an outdated trust agreement.

Another situs consideration: advisors should check
the respective state courts’ experience with judicial ref-
ormation and modifications.”

Asset protection laws are increasingly

important in the choice of trust situs,

particularly given the recent changes
in the Restatement (Third) of Trusts’

approach to beneficial interests.

Both reformation and decanting statutes provide
trustees and trust beneficiaries flexibility without
negative GST tax consequences if certain require-
ments are met. The final GST regulations create a safe
harbor for four types of modifications, none of which
affect the grandfathered status of a trust.” A decant-
ing or modification that qualifies for one of these safe
harbors will not cause a GST-exempt trust to lose its
exempt status.”

* Special-purpose entities—An unregulated special-
purpose entity alternative is generally used in combi-
nation with a directed trust structure. Special-purpose
entities are intended to limit the liability of trust
protectors, trust advisors, investment and distribution
committees as well as other individuals and profes-
sional entities that serve in advisory and investment
roles on behalf of a directed trustee. These entities are
typically in the form of a limited liability company
(LLC) organized under the laws of the jurisdiction that
permits the special-purpose entity.

Some insurers provide coverage to an entity estab-
lished specifically for these purposes, thus protecting

the trust protector and committee members. Special-
purpose entities also provide legal continuity beyond
any single individual’s death, disability or resignation.
The entity’s bylaws generally allow for additional
members to be added or removed so that the entity can
continue along with the trust.

These entities need to be properly structured so that
they also avoid estate tax inclusion issues,

The five jurisdictions that permit special-purpose
entities are Alaska, Delaware, Nevada, South Dakota
and Wyoming,.

* Virtual representative statutes—These statutes are
designed to facilitate the administration and court
supervision of those trusts in which there are contin
gent, unborn or unascertainable beneficiaries. Typically,
if there is no person “in being” or ascertained to have
the same or similar interests, it’s necessary to appoint
a guardian ad litem to accept service of process and to
protect such interests.

The six jurisdictions that have virtual representa-
tion statutes are Alaska, Illinois, Nevada, Washington,
South Dakota, and Wyoming. Delaware has a limited
version of virtual representation. The UTC also provides
a form of virtual representation.”

Private Trust Companies

The most popular perpetual or near-perpetual juris-
dictions that permit private family trust companies
(PFTCs) are Nevada, New Hampshire, South Dakota
and Wyoming, South Dakota and Wyoming contain the
greatest number of PFTCs.”

Nevada and New Hampshire are expanding their
efforts in this area, and have strengthened their laws
to participate more fully. Nevada enacted legislation in
2009 that increases the capital requirement for PFTCs
from $300,000 to $350,000 by Oct. 1, 2010, and to
$500,000 over the next three years,” while raising the
capital requirement for its 17 public trust companies to
$1 million by 2012.

Currently, South Dakota requires $200,000 in capi-
tal, Wyoming requires $500,000 in capital, and New
Hampshire requires $500,000 of capitalization to
begin a PFTC.

Some view lower capital requirements as an advan-
tage because it is less of a barrier to entry into the PFTC
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arena. Others say that having larger capital requirements
tends to weed out less capable PFTC candidates.

Asset Protection

Asset protection laws are increasingly important in the
choice of trust situs. Four factors are key, particularly
given recent changes in the Restatement { Third) of Trusts’
approach to beneficial interests:

(1) discretionary trust protection for third party
trusts;

(2) dominion and control for third-party trusts;
{3} self-settled trust legislation; and

{4) family limited partnership (FLP) and LLC charg-
ing order provisions.

There are primarily two types of asset protection
under U.S. common law:

(1) discretionary trust protection; and

(2) spendthrift protection.

Discretionary trust protection is based on the fact
that a beneficiary does not have an enforceable right to
a distribution,” so no creditor may stand in the shoes
of a beneficiary. In this respect, the beneficiary’s interest
is not a property interest”® and is nothing more than an
expectancy that no creditor can attach, ™

Spendthrift protection began in the United States
about 125 years ago. Except for certain debts (such as
child support, alimony, governmental claims or a ben-
eficiary’s necessary expenses), a spendthrift clause stops
creditors from attaching the assets at the trust level and
forcing a distribution to satisfy the creditors’ claims.

While almost all discretionary trusts contain (and
should contain™) a spendthrift clause, when one reads a
discretionary trust case, the analysis never gets to spend-
thrift protection. Rather, the analysis is as follows: The
beneficiary did not have either an enforceable right to a
distribution or a property interest; because the beneficia-
ry held nothing, no creditor (not even an exception cred-
itor} could stand in the beneficiary’s shoes. Therefore, no
creditor could reach the beneficiary’s interest by forcing a
distribution or attaching the beneficiary’s interest.

There are several key areas in which a discretionary

trust protects a beneficiary, while a spendthrift clause
provides little-to-no asset protection. All of these issues
are based on whether a beneficiary holds an enforceable
right to a distribution. With divorce, there are three areas
in which discretionary trust protection provides very
strong protection for a beneficiary, but a spendthrift
protection provides none.”

First, if a minor child beneficiary has an enforceable
right to a distribution, an estranged spouse of a child
may sue on behalf of the minor child for these distribu-
tions in the estranged spouse’s capacity as a guardian of
that child. The ability of the estranged spouse to force
distributions from the trust has nothing to do with child
support, alimony or a property settlement. Rather, if the
estranged spouse’s minor child has a right to a distribu-
tion, the estranged spouse may bring an action to force
the distribution on that child’s behalf.

The second issue is whether a beneficiary interest
becomes marital property that is eligible for division in
divorce. Courts in 10 states hold that remainder interests
are marital property, and this classification may easily be
expanded to current distribution interests.

The third enforceable marital asset not protected by
a spendthrift provision occurs when a court imputes
income in computing child support and alimony, even
though distributions are not made from the trust.” The
rational for imputing income for child support or main
tenance is based on the ability of a beneficiary being
able to force a distribution pursuant to the distribution
standard in the trust. Why should a child or estranged
spouse receive less child support or alimony simply
because a beneficiary does not request a distribution?

As for claims by the federal government: if a benefi-
ciary has an enforceable right to a distribution, he has a
property interest under federal law, and a trust may be
attached for a federal claim.”

In addition to the asset protection issues, there are
estate-inclusion issues for self-settled trusts and possible
estate-inclusion issues for spousat access trusts if certain
beneficiaries hold an enforceable right to a distribution.
For a self-settled estate-planning trust (like the Alaska
Rainy Day Trust™), to avoid estate inclusion, a settlor/
beneficiary cannot hold an enforceable right to a distri-
bution.” With a spousal access trust,” if a spouse/ben-
eficiary holds an enforceable right to a distribution and
the trust (or local law) doesn’t include an Upjohn savings
clause” (that is, the trustee may not make a distribution



to a beneficiary that would relieve the trustee’s support
obligation) or a provision to ook to the beneficiary’s
resources including the settlor’s obligation of support,
there again is a possible estate inclusion issue.

Until 2003, all of the Jaw—English common law, the
Restatemnent (First) of Trusts, the Restatement {Second) of
Trusts, as well as almost ail case law on point—was rela-
tively consistent and estate planners could draft a dis-
cretionary distribution standard with relative certainty
so that a beneficiary didn’t have either an enforceable
right to a distribution or hold a property interest.
Unfortunately, with almost no case law to support its
position, the Restatemnent Third reversed how a court
should interpret a distribution standard, so that a dis-
tribution standard almost always will create an enforce-
able right in a discretionary trust. Many estate planners
interpret the UTC as following the Restatement Third’s
position.” In response, some states (including some
UTC states) are codifying the Restatement Second in
this area. But use caution: Absent a statute codifying
the Restaternent Second, and even if a state has strong
Restatement Second case law, a court may adopt the
Restatement Third’s new view of discretionary trusts.

A statute codifying the Restatement Second is the
only way to preserve the asset protection of a common
law discretionary trust. Drafters seeking to codify the
Restatement Second should include four elements in
their statutes:

(1) the definition of a discretionary trust (so planners
will know the correct distribution language that
should be used);

(2} the legal ramifications of a discretionary interest
{in other words, state that the beneficiary who
holds a discretionary interest does not hold a
property interest or an enforceable right to a
distribution);

(3) the Restatement Second’s elevated judicial review
standard for a discretionary interest in which
a judge would review the trustee’s distribution
decision only if the trustee acted (a) with an
improper motive; (b) dishonestly; or (c) failed to
use its judgment; * and

(4) a clause that provides no creditor may attach a
discretionary interest.

Unfortunately, only South Dakota has codified all
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four elements of a common law discretionary trust.
Many other states, such as Nevada and Michigan™ have
codified some elements. Delaware’s solution is to pro-
hibit a Delaware court from using Sections 50 and 60 of
the Restatement Third, but rather use the judicial review
standard of the Restatement Second Section 187.

In order of importance, the most critical elements
needed in a discretionary trust statute are:

(1) the affirmative statement that a discretionary
interest is neither a property interest nor an
enforceable right;

(2) that no creditor may attach a discretionary interest;

(3) the judicial review standard in Restaternent Second
Sections 187 and 128; and

{4} the definition of a discretionary interest.

Delaware, Michigan, Nevada and South Dakota are
the lead jurisdictions addressing the discretionary trust
issue.

Dominion and Control

The Restatement Third takes the position that any creditor
may attach a sole trustee/beneficiary’s interest. But there
are factors that may lead a court to hold a beneficiary has
dominion and control over a trust. And if 2 court so finds,
any creditor may reach the beneficiary’s interest, regard-
less of spendthrift or discretionary trust protection.

Dominion or control may be found when a benefi-
ciary holds an unconditional removal/replacement power,
appoints a friend or close relative as a trustee, holds a
general or special power of appointment, or is a manager,
president or general partner of an entity owned primarily
by the trust. Nevada and South Dakota have legislation
rejecting that these factors, either alone or in combina-
tion, constitute a finding of a beneficiary’s dominion and
control. Delaware has likewise adopted legislation that
seeks to prevent dominion and control arguments.

Self-Settled Trusts

Self-settled trusts are trusts that settlors form for
their own benefit. That is to say, the settlor is both
the settlor and a permissible beneficiary. Eleven
states" have self-settled trust legislation. (See “Situs
at a Glance,” p. 64.)



Alaska, Delaware, Nevada and South Dakota have
the best self-settled trust legislation.”

Charging Order Protection

A charging order is a court order issued to a judgment
creditor that forces an entity in which a debtor is a part-
ner to make distributions to the creditor (rather than the
debtor) until a debt is satisfied. With a charging order, the
creditor does not receive any voting rights. Sixteen states,
in their FLP and/or LLC statutes, provide that charging
order protection is the sole remedy for creditors.

Not all remedy statutes are created equal.” Seven
states have additional asset protection features that make
it more difficult for a creditor to indirectly reach part-

Migration of a trust from one

jurisdiction to another can reduce a

beneficiary's distribution interest when

compared to other beneficiaries..

nership assets or have access to books and records, (See
“Situs at a Glance,” p. 64.) The seven leading states on
charging order protection are Alaska, Delaware, Florida,
New Jersey, Texas, Virginia and South Dakota.”

Migration

The migration of a trust from one jurisdiction to
another can reduce a beneficiary’s distribution inter-
est when compared to other beneficiaries. Most trust
instruments are silent on whether the trustee should
look to a beneficiary’s resources before making a dis-
tribution. Under the Restatement First, the Restatement
Second and most common law, if a trust instrument is
silent, a trustee does not have an obligation to look to a
beneficiary’s resources when determining the amount of
a distribution. Rather, the assumption is that the settlor
wanted to treat his beneficiaries equally, regardless of a
beneficiary’s personal wealth.

The Restatement Third takes the opposite approach,
requiring a trustee to look to a beneficiary’s resources if
the trust instrument is silent. Based on the comments in
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the UTC, it appears that the UTC adopts the Restaternent
Third’s position. For example, the comment to UTC
Section 814(a) references Section 50 of the Restatement
Third, and the reference to special needs trusts in the UTC
2005 amended comment likewise adopts the Restaterment
Third’s position. States that want to avoid the application
of the Restatermnent Third’s approach should codify the
Restatement Second. Only South Dakota and Nevada have
codified the Restatement Second.

Still, there is a way to be proactive and avoid the
Restatement Third’s application to newly created trusts:
Explicitly state in a trust instrumnent whether a trustee
should look at a beneficiary’s resources before making a
distribution.” You also can seek a change in jurisdiction
to one that has codified the more favorable Restatement
Second’s view, Conversely, if an instrument is silent on the
issue, trust beneficiaries that have accumulated their own
wealth generally would be opposed to moving their trust
to a jurisdiction that has adopted the Restaternent Third’s
view. Note that if you suggest changing jurisdictions, you
must disclose your recommendation to all beneficiaries
or risk a beneficiary suing you.*

And Now the Hard Part!

We've provided a framework to examine the key ele-
ments that should go into deciding which jurisdiction
is the best for your client’s trust. Although we’ve deter-
mined that Alaska, Delaware, Nevada and South Dakota
are the top four jurisdictions for trusts, followed closely
by New Hampshire and Wyoming, we must stress that
the best jurisdiction always depends on a particular cli-
ent’s specific needs.

And so, now that you have all this information, you're
ready to begin the always interesting and challenging
analysis to determine precisely which jurisdiction that

might be. i
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District of Columebia Code Sections 19-109 (i) (2002); Washington Rev. Code
Ann, Section 1.98130 (West 2002); Wyoming K.8. 77 (2003); New Hampshire
Rev. Stat. Ann. Section 547:3-k and 564:24 (West, Westiaw through 2003 Sess.);
Utah Cotle Ann. Sections 75-2-120t (texis Supp. 2002); Nevada Rev. Stat. Section
11031 (See Nev, Rev, Stat. Ann. 2 Sections 111103039 (Michie Supp. 20043);
Tennessee Code Ann, Section 66-1-20(1)(2007); North Carolina Gen. Stat. Sec-
tion 41-15 (2007); 20 PSA Section 61071 (2007); MCLA Section 554.71 (2008); See
generaffy Richard A. Oshins and Steven . Oshins, “Protecting and Preserving
Wealth into the Next Millenniur [Part Twol,” Trusts & Sstates (October 1998) at
p. 68; Daniel 6. Worthinglon, “Fhe Problems and Promises of Perpetual Trusts,”
Trusts & Estates{Decernber 2004) at p. 15.

. Inour view, the methodology for ranking the trust jurisdictions addresses
two related questions: (1) Does the jurisdiction permit truly perpetual trusts
or something less? (2) Doas a jurisdiction have other trust faws and practices
that aive it an edge? We believe that the fength of time and experience with
perpetuat trust laws on the books, administrative issues, ease of interaction
with the courts, and other trust law issues are all important considerations.
See afsoDariel 6. Worthingtor, “tatest Perpetual Trust States—Latest Rankings.”
Trusts & Estates (January 2007) & p. 55 Mark Merric, “How to Draft Distribution
Standards For Discretionary Dynasty Trusts,” £state Planning March 2000,

3. In the interest of full disclosure, author Daniel G, Worthington served as as-
sociate dean of the University of South Dakota School of Law (1992 to 1994)
and now serves on the audit committee and board of directors for the South
Dakota Trust Company focated in Sioux Falls, S.0.

4. While Alaska adopted an “opt-out” type perpetuities statute in 1997 for cer-
tain trussts, it later adopted a Murphy-type statute {in 2000) to resclve the rule
against perpetuities (RAP) probfem; but it also adopted & 1,000-year power
of appointment statute that may effectively limig the generation-Skipping
transfer (GST) tax exemnption of a trust. See Richard Nenno, “Refieving Your
Situs Headache: Choosing and Rechoosing the Jurisdiction for a Trust,” 2006
Heckerling Tax Institute.

5. See Garrett Moritz, “Dynasty Trusts and the Rule Against Perpetuities,” 116
Harvard Law Review 8 (June 8, 2003). In this law feview note, Maritz outlines
six categories or approaches that the (then 15) jusisdictions had undertaken
to create perpetual trusts, See the discussion in Daniel 6. Worthinaton, “Prob-
lems and Promises of Perpetuities Planning,” frusfs & Estates (October 2005}
atp 10,

b. These jurisdictions often are referred 10 as the original Murphy jurisdictions
after the Murphy case validated this approach. See Cstate of Murphy v. Com-
missioner, T T.C. 671 (1979), in which the Tax Court held that the Delawaze
tax trap was not violated in Wisconsin. Wisconsin had a perpetuities staltre
stated in terms of a rule against the suspension of the power of afienation
{rather than & rule based upon remoteness in vesting. The Internal Revenue

[on]
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Service acquiesced in Murphy.

7. Mote that Daniel 6. Worthington has taken a contrary view in previous as-
licles in Trusts & Fstates regarding the term-of-years approach. After much
consideration, his position now is that, under currend law, the result in the
term-of-years states should be no different than the result in Murphy states
(with the exceplion that the term of vears is sel) if; (1) there is 2 real pos-
sibility of a vesting or alienation of the trust interests; and (2) that methad of
vesting is described in the statute (for example, vesting or alienation occurs
with the trustee’s ability to sell or distribute assets). If these conditions are
met, the term-of-years period should work for purposes of the GST tax and
continued GST tax exemption for the full term limit.

For a contrary view, see Nemno, supra note 4 af 31 35
“In any event, it's difficlt to distinguish in any practical sense among
Delaware with its indefinite period, Wisconsin with its 30-year period easily
negated by a power of sale, and states such as Alaska (1,000-year period)
or Florida (360-year period) with their definite periods of such inordinate
length that they might as well be indefinite. Note that the 360-year or
1,000-vear periods adopted by Florida and Alaska, respectively, greatly
exceed the IRS' safe hashor periods (either the comman law or the USRAP
pesiod) in the constructiva addition regulations for the exercise of limited
powers of appointment over grandfathered dynasty trusts. Treasury Regu-
lations Section 26.2601-1(bX(v)(B)(2) applies to any exercise of a power
and not just to a power (reating a second power. Fhe regirlation suggests,
however, hat if an ending period is essential to avoid the appfication of IRC
Section 2041(2)(3), the IRS will regesire such ending period 0 be no fonger
than the traditional period or 90 years. No tax policy would be served by
a different tax result under state laws with allegedly “phony” periods and
states with an indefinite period. In informal discussions, RS representatives
confirmed this view.”

8. See TCA Section 66-1-202(F). The common law rufe is generally applicable,
but “[a]s 1o any trust created after June 30, 2007, or that becomes irrevo-
cable after fune 30, 2007, the terms of the trust may require that 2!l ben-
eficial interests in the trust vest or terminate or the power of appoiniment
i exercised within three hundred sixty (360) vears. Provided, however, this
section (f) shall only apply to trusts that grant a power of appointment at
dealh to at least one member of each generation of beneficiaries who are
beneficiaries of the trust more than ninety (90} vears after the creation of
the interest. The permissible appaintees of each such power of appointrest
must al least include all descendants of the beneficiaty, vet may include
other parsons.”

9. Residency is determined by the domicite of the person who transferred the
net asses to the trust, See OHIO R.C. SPZ0KA)G), () and (S, 5702, and
57,05 at Section 5.

10. See. for exampie, Arizona's ARS Section 14-290KA)G3): “[Tlhe cormmon-law
Rule does not apply to a nonvested interest under a trust whose trustee
has the expressed or implied power to sell fhie trust assets and at one or

more times after the creation of the interest one or more persons who are
living when the trust is crealed have an unlimited power to terminate the
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Situs at a Glance
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Four jurisdictions are clearly the most trust friendly but of course, every client's needs are different

BEST (by year kAP modified)

Rule Aqainst Perpetuities (RAP) Taxation Modern Trust Laws
Year Common Murphy | Effective State State Limited Directed Trust Reform& = Special
RAP Law Rule Case GST Income  Premium Power of Change Trust Protector | Decanting ~ Purpose
Situs  Modified RAP USRAP | Applies Limit Tax Tax Appoiniment  of Situs Statute Statute | Statutes*  Entities
{RC Section
SD 1983 Abolished o Yes Perpetual No 8bp 2041@)3) | Perpetual Yes Yes Yes/Yes Yes
Yes, tax on IRC Section
DE 1995 Abolished No Yes Perpetual residents 200 bp 2041(3)(3) Perpetual Yes Yes Yes/Yes Yes
1000 yrs
Yes Perpetual IRC Section ~ Perpetual
AK 2000° Abolished No but POA | unless POA No 0 bp 2041(3)(3) ' unless POA Yes Yes Yes/Yes Yes
If vesting, IRC Section
Ny 2005 No 365yrs  No 365 yrs No Yes Yes/Yes Yes

E MENTION (o) year a® mogitisas

350 bp

2041(a)(3) No

Yes

Rule Against Perpetuities (RAP) Taxation Modern Trust Laws
Year Common Murphy | Effective State State Limited Directed Trust Reform&  Special
RAP Law Rule Case GST Income  Premium Power of Change Trust Protector | Decanting  Purpose
Situs { Modified RAP USRAP | Applies Limnit Tax Tax Appointment of Situs Statute Statute | Statutes*  Enlities
If vesting, IRC Section Limited
WY 2003 Yes 1000yrs Mo 1000 yrs No T5bp 2041(a)}3) Ut C0 Yes Yes Yes/Yes Yes
Dividends, IRC Section
NH 2006 Abolished No Yes Perpetual interest 150 bp 2041(a)3) Perpetual Yes Yes Yesf¥es  Uncertain
REST (in aiphabetical order)
Rule Against Perpetuities (RAP) Taxation Modern Trust Laws
Year Common Murphy | Effective State State Limited Directed Trust | Reform&  Special
RAP Law Rule Case GST Income | Premium Power of Change Trust Prolector ~ Decanting ~ Purpose
Situs ~ Modified RAP USRAP  Applies Limit Tax Tax Appointment  of Situs Statute Statute  Statutes®  Entities
IRC Section
AZ 1998 Opt out No No Uncertain Yes 200bp | 204Y)(3) No No No No No
If vesting, IRC Section Limited
co 2001 No 1000yrs No 365 yrs Yes 200bp | 204Ya)3) uTico Yes No No No
IRC Section
DC 2002 Opt out Yes No Uncertain Yes 0 bp 2041@)3) No Yes No No No
If vesting, IRC Section Limited
FL 2001 No 360 yrs No 60 yrs No 175 bp 2041(a)(3) N Yes No No No
IRC Section
1] 1957 Abolished No Yes Perpetual Yes 170 bp 2041(a)(3) Perpetual No Yes NofLtd. No
Yes, tax on IRC Section
IL 1998 Opt out No No Uncertain residents 50 bp 2041(a)(3) No No No No No
IRC Section
MD 1998 Opt out Yes No Uncertain Yes 200bp 1 2041a)3) No No No No No
IRC Section
ME 1999 Opt out No No Uncertain Yes 200bp | 2041643 No Yes No No No

*Mote that the LITC does have a form of reformation and decanting: howeves, only those jurisdictions that bave a specific statute on their books are recognized an the dhart
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UTC—"Jindgtin Tnisi {otlo Restatement (2a)—,isdliciion hias co
i } Restatermnent (3d— st ciion ha
Restate {3

irn Trust Laws | Asset Protection (AP) — Third Party Trusts I AP Migration
Popular ! Statutory Restafement (24} Discretionary Trust Protection Protects  SeffSettled | Sole Remedy Look to
Privacy PETC | Definitionof Mot Enforceable | Restatement (2a) Creditor Dominion/ Trust | Charge Order | Beneficiaries
Laws State | Discretionary Right Judicial Review ~ Can't Attach Control Legislation Pratection Resources
Yes, L | FLP - Best Restatement
Seal requiated | Yes Yes Yes Yes Yes Best LLC - Best (2d)
FLP - Best
Seal3yrs No No No Probably’ Yes Yes Best LLC - Best No statute
Limited FLP - Best
filings No No No No Yes No Best LLC - Best No statute
Yes, . FLP- SR Restatement
Public  unrequlated | Ambiguous No Yes Yes Yes Best LLC- SR 2d}
[————te—a— — T———— ey gk g T
L__: — 11! — ] = = ey | i | —— — —— —_ I
rn Trust Laws Asset Protection (AP) — Third Party Trusts AP | Migration
Popular Statutery Resfatement (2d) Discretionary Trust Protection Protects Self-Settled Sole Remedy Look to
Privacy PFIC Definitionof ~ Not Enforceable | Restatement (2d) Creditor Dominion/ Trust | Charge Order | Beneficiaries”
Laws State Discretionary Right Judicial Review | Can't Attach Control Legislation |  Protection Resources
Yes, {LC-SR
Public | unregulated . Yes No Uncertain® Yas No Yes FLP - Best No statute
:' Reslatement
Public Yes i Ne Uncertain® Ne No No Yes LLC- SR (3ar
rn Trust Laws Asset Protection (AP} — Third Party Trusts AP Migration
Popular Statutory Restatement (2d) Discrationary Tryst Protection | Protects | Self-Settled | Sole Remedy Look to
Privacy PFTC Definition of | Not Enforceable = Restatement (2d) Creditor Dominion/ Trust Charge Order | Beneficiaries’
Laws State Discretionary Right Judicial Review | Can't Attach Control Legislation Protection Resources
Conflicting { Restalement
Public No o No No provisions Nt No L1C - SR (3dr
FLP-?
Public No Case law Case law Case law Case law Mo No LLC-JF | Nostatute
Restatement
Public No No No No o No No Lc-? | (3d
FLP - Best . Resfatement
Public No i No No No Yes No o LLC-? | (3an
| No No No No |
Public No case law case law case law case law No No | ueC-JF No statute
iORP-JoF
Public No Case faw Case law Case law Case law No No | LC-JF No statute
No Probably I ORP-JF
Public No | Case law case law case faw Case law No No | LLE-? No statute
FLP - JF Restatement
Public No Prabably not No No o' No No LLe-? {(3dn

More jurisdictions, p, 66
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LEGEND: USRAP—Unifcim Siatuiciy Ru
GST—geneiail

Situs at a Glance (continued)
Knon what yoicre getting your client into PRTC—privae family tiost

Four jurisclictions are clearly the most trust friendly but of course, every client's needs are different

REST qin alphabetical order)

Rule Against Perpetuities (RAP) Taxation Modern Trust Laws
Year Cormmon Murphy  Effective State State Limited Directed Trust  Reform& @ Special
RAP Law Rule Case GST Income | Premium Power of Change Trust Protector { Decanting = Purpose
Situs | Modified RAP USRAP | Applies Limit Tax Tax Appointment of Situs Statute Statute | Statutes*  Enfities
IRC Section
M 2008 Opt out No No lncertain Yes 125 bp 2041(a)3) Mo No No No No
IRC Section
MO 2001 Abolished No Yes Perpetual Yes 200 bp 2041aX3) Perpetual No No No o
IRC Section
NC 2007 Abolished No Yes Perpetual Yes 190 bp 2041a)(3} Perpetual Yes No YesfYes No
IRC Section
NE 2002 Opt out Yes No Uncertain Yes 100 bp 2041(3)(3) No Yes No No No
IRC Section | Limited by
NJ 1999 Abolished No Yes Perpetual Yes 210 bp 2041(a)(3) statute No No No No
Yes, tax on IRC Section
OH 199% Opt out No No Uncertain | residents 140bp | 2041a)3) No Yes No No No
: IRC Section
PA 2007 Abalished No No Uncertain No 200 bp 204%a)3) No No o No No
IRC Section
Rl 1999 Abolished No No Uncertain Yes 200 bp 2041{a)3) No No No Yes/Yes No
If vesting, IRC Section Limited
TN 2007 Optout | 360yrs No 360 yrs Yes 175 bp 2041aX3) FL Yes No Yes/Yes No
if vesting, IRC Section Limited
ur 2004 No 100Gyis | No 1000 yrs Yes 225 hp 2041(a)(3} WY, CO No No Yes/Yes No
IRC Secticn
VA 2000 Opt out Yes No Uncertain Yes 225 bp 2041(a)(3) No Yes No No No
IRC Section
WA 2002 Yes 150 yrs No Uncertain o 200bp | 2041(3)(3) No Yes No No No
Yes, tax on IRC Section
Wt 1969 Abolished No Yes Perpetual | residents 350 bp 2041(a)(3) Perpetuai No No No No

"Note that the UTC does have a form: of reformation and decanting; however, only hose juitsdictions hat have a specific statute on their books are recognized in the charl,

Endnotes

1. While Alaska adopted an “opt-cut” type perpetuities statute in1997 for certain trusts, it later adopted a Murphy-type statule (in 2000) ta resolve the rule against perpeluities
(RAP) problem; but ii also adopted a 1,000-year power of appointment stalute that may effectively imit the generation-skipping transfer (GST) tax exempiion of a truss,

2.Titke 12, Delaware Code Section 3315(a)stakes, “Where discretion is confermed upon the fiduciary wilf respect o the exercise of a power, rsexerdise by the ficksciary shail be considered tobe proper
unless the court determines that the discretion has been abused within the mearing of & 187 of the Restatement (Sacored of Trusts riot §5 50 and 60 of the Restatement (T of Tusts.” While
astepinthe right direction, Belaware's statute is not nearly as cerlain as a statute that specifically restricts jucicil review to Ty impeoper motives (2) dishionesty; and ) faiure to use judgment,

3. Maine’s statute, 18-B MR'S.A. Section 501, provides that untess a trust has a spendthift clause, any creditor may attach. The comimon aw discretionary trust protection against astachment was
not completely preserved, regardless of Maine's comment under Section 504 indicating an infent 1o preserve the discrationary/support distinction.

4 Richard Covey, in Practical Drafting (April 207) at p. 8918, ritcized Ohio's Uniforrn Trust Code (UTC) due to its very limited definition of a discretionary trust. For an Ohio “whelly discretionary
trust” (that is not a spedal needs trust), the trust cannot have any standards or guidelines. We agree with Covey's concems and suggest the much better definiions of a dfscretionary trust
foundin the Restatement Second] common law, and mare precisely in the Michigan UTC, Wyoming UTC. o under South Dakota's discretionary-suppert statute,

5.For a wholly discretionary trust, the Ohio UTC removes the juciial standard of reasonableness, similar to Section 187 of the Restatement Second However, the Ohio UTC dloes not use the much
more precise language that a fudge will review a trustee’s discretion only for (1) animproper motive; (2) dishonesty; or (3) faiflwe to use judgment, I this respect, Michigan again provides a
bietter model, as do South Dakota and Nevada,

6. Realizing the problerns with a single judicial seview standard of “good faith, Douglas Mdl aughiin, the primeary drafier of the Wyoming UTC, was instrumeental in dedeting Section 81(G)of the UTC

&6 TRUSTS & ESTATES / trustsandestates.com JANUARY 2000
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Restatement (20)— urisiticti

i 35 545
Restaternent (3a)— i il s col HO nd ) of Intr
Restatement (302 —jliristhiction is 2 clic
vtk e liigaion io

ern Trust Laws Asset Protection (AP) ~ Third Party Trusts AP Migration
Popular Statutory Restatement (2d} Discretionary Trust Protection Pratects Self-Settled Sole Remedy Look to
Privacy PFTC Definitionof | Not Enforceable | Restafement (2d) Creditor Dominion/ Trust Charge Order | Beneficiaries’
Laws State Discretionary Right Judicial Review  Can't Attach Control Legislation Protection Resources
FLP- JF Restatement
Public No Yes Yes Probably’ Yes o No LLc-? (3ay
FLP-7 Restatement
Public No No Yes No Yes No Yes LLe-? (3dy?
fLP-? Resfatement
Public No Yes No No tncertain No No LLC - SR (3ay7
fLP-? Restatement
Public No No No No No No No Le-? (3417
Proposed UTC | Proposed UTC Proposed UTC | Proposed GTC FLP - SR
Public No No No No No No No LLC - Best No statute
Very FLP - JF Restatemeant
Public No restrictive’ No Possibly* Yes Ne o Le-7 (3dn
FLP - JF Restatement
Public No No No No No No No LLc-? (3dr
FLP-?
Public No Case law No Case faw Case law No Yes LLC - JF No statute
FLP-? Restatement
Public o No No No No No Yes LLC- SR {3an
FLP-? Restatement
Public o No NO No No No Yes LLC - JF (3ar
FLP - Best Restatement
Public No No No Ne No No No LLC - Best (3dr
Little FLP - JF
Public o case law No Ne No o No LLC-? No statute
No No No FLP-?
Public. |  No Case law case law case law case law No No LLC-? No statute

fevadla's statute, NRS Section 163.017(b), dlassifies a distribution interesd as a “support interest” “if it contains a standarc for distribution for the support of a person which may be inter-
wetad by the trustee or a court as necessary.” This definition leaves it up o court to decide when disiriulion language will create an enforceable rioht, giving the drafters litle quidance
0 how to-craft a support trust or a discretionary teust if they wish to include any type of standard of guideline.
ke moost UTC statutes, Section 814(a}of the New Hampshire UTC deviates from common faw by using one level of judicial review for af trusts: “good faith.” Unfortunately, the term “good
ailh bias itle conerate meaning. Mark Worthington, The impect of the Uniform Trust Code on Third Party Speciat Needt Trusts, 2006 NAELA Annual Confirenice Quotes Biack's Law Diction-
31y (bth edition) as defining “good faith” as “an intangible and abstract quality with no technical meaning or skatutory definition and it encompasses, among other things, an honest
elief the absence of malice and the absence of design to defraud or seek anunconscionable advantage, an individual's persenal good faith s concept of his own mind and inner spirit
1 therefore, may not conclusively be determined by his prostrations alone.” Probably the best definition o “good faith” comes from the lead drafier of the Wyoming UTC, Mclaughlin,
ahien he siates that “good faith” means, “Whatever the personin the bladk rebe says it means.” Fhe "good faith” definition becomes probfematic with Section 8k4(h) af the New Hamp-
shire UTC whien it states that subject tothe “good faith” standard, a benefidary's interest k “neilher a property interest nor an enforceable fight.” Does this meanif ajudge conclucles under
dew Hampshire faw that the trustee did not act in good faith, then a beneficiary of a discretionary inust now has an enforceable right and property interest, which in ium recluces the asset
Yotection of a discretionary irust drafters are seeking? Unfortunately, it will take ltigation to resolve the interpretation of this issue in the New Hampshire cocle section.
While Section 7815 of the Michigan UTC incomorates the Restatement SecondfSections 187 and 128 elements of () improper motive: (Z) dishonesty; and (3) failure to use judgment a5 a
basis of an abuse of discretion, it does not fimit a judge to only these three ircumstances.

—Daniel G. Worthington & Marl Merric
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interest.” Compare Minois” IL ST Ch.765, Section 305/, which provides that
the rule does not apply to “qualified perpetual trusts” (any trust created
on or after Jan. 1, 1998, expressly states that the sule doesn’t apply and the
trustee has the undimited power to self assets); with Maines 33 ME RSA Sec-
tion 101-4, which says the rule does not apply to frusts created after Sept, 18,
1999, if trust expressly states that the rule doesn't apply and the trystee
has the power to sell, mortgage or lease property for any period of time
beyond the period required for an interest created under the governing in-

strument to vest to be valid under the rule against perpetuities (RAP). See |

also Maryland's M Est. & Trust Section 11-1025); The rule does not apply if
trust expressly states that the rute doesn't apply and the trustee has the
power to sell, mortgage or lease property for any period of time beyond
the period that is required for an intesest created under the instrument to
vest to be valid under the RAP; Missouri's V.AMS. Section 456.025(): The
RAP will not apply to a trust created after Aug. 26, 2007, if a trustee has the
power pursuant to the terms of the trust or applicable Taw & sell the trust
property during the period of time the trust continues bayond the period of
the RAP that would apply to the trust but for this subsection. See also Eliza-
breth M. Schurig and Amy P. Jetel, “Summary of State Rule Against Perpe-

tuities  Laws,” <www.abanel org/ropt/meetings_cle/2007 ointtall/loint07/

JointEstateandtiftax/50-statecomparisonofspendthrifttrustiaws. pof>,

11, SeePaul{omeau and Jack Trachienberg, “Corporate Fiduciaries, Advisors and
Other ‘Co-Trusteas'—Perhaps Your Teust Jsa't Exernpt from New York income
Tax," 38 NYSBA Trusts & Estate Law Section Newstetter | (Spring 2005).

12. The so-called “Delaware tax tap” is one example of how the federal and state
laws may interact to create unexpected resulis. It may be a concern for a trust
created in a state in which a trust might fast beyond the common faw RAP of
the Uniform Statutory Rule Against Perpetuities (USRAP). Prior Delaware law
provided the opportunity for a perpetual trust without federal teansfer taxes
through the exercise of successively fimited powers of appointments over suc-
cessive generations. Internal Revenue Code Section 2514(d) was enacted in
1951 to prevent this result fram happening. The current section dealing with
this issue is IRC Section 2041(2)(3).

13. See Nenno, supra note 4. See generally Dikerninier and Krier, supra note 4
at p. 1316

14. Some states require a trust be administered in the siate for the laws of the
state to apply. This requirement is important because one cannot merely say
in a trust instrurnent that the laws of State X will apply if State X has rules
that govera the situs of trusts,

15. See, for example, SDCL 55-18 ef seq. Similar directed trust statuies were pai-
terned after the South Dakata faw in other jurisdictions, including Nevada,
New Hampshire and Wyoming,

16. See, for exampie, SBCL 55-1B-6 (South Dakota). This is the first trust protector
statute adopted by a U.S. jurisdiction,

17. See Rashad Wareh, “Trusk Remodeling,” Trusts & Estates (October 2007) at
p. 1. Restatement (Third} of Trusts, Section 66, provides: “The court may
modify an administrative o distributive provision of a trust, or direct or per-
mit the trustee to deviate fram an administrative or distributive provision,
if because of circurnstances not anticipated by the settlor the modification

or deviation will further the purposes of the trust.” This seciion presents
a current interpretation of the doctrine of equitable deviation. See also
Jonathan 6. Blattmachy, Diana S.L. Zeydel and Michaet L. Graham. “The Act
of Decanting: Amending Trusts Without Going to Cout,” Inferdctive {egal
(200%) at pps. 1-5.

18, Wareh, ibief at note 17, p. 14, The Uniform Trust Code (UTC) was amended at
the request of the American College of Trust and Estate Counsel (ACTEC) to
inclucte an option sequiring court approval, ACTECS concern was that if court
approval was not reguired, IRC Section 411(3) might expose irrevocable trusts
in those states that previously required court approval to estate tax. See also
Blattrnachr, ibid at note 17,9. 3.

19, Wareh, supra note | at note 3, First New York (1991, then Alaska (1998),
Delaware (2003), Tennessee (2004) and, most recently, South Dakota (2007}
and North (aroling (2009} enacted decanting statutes. See New York Es-
tates Powers & Trusts Law 10-6.6(0); Alaska Statules Section 13.36.57;
Delaware Code Annotated 17 Section 3528; Tennessee Uniform Trust Code
Section 816(b)(27); South Dakota 2007 Session Laws HB 1288; North Carolina
General Satutes, Section 36(-8-616., See also Blattmachr, supra note 17 at
p. k (Arizona and Florida as additional states that have adepied decanting
statutes).

20. Blattmachr, supranote 17 at p. 19 (“South Pakota's new decanding statute, ef-
fctive July 1, 2007, provides the most flexibility for trust remodeling.”)

21. Ins addition, some states may have newer statutes thal may have never
been fully tested in the courts. Seme of the more established jurisdiclions
have more streamlined procedures. Legal feas and other considerations
may differ based upon the court required process and delays.

22. Wareh, supra note 17 at note 25; Treasury Regulations Section 26.2601-(b)X4).
One safe hartyor applies to the exercise by a trustee of a discretionary power
to distribute trust principal from a grandfathered trust to a new trust, but
only if the discretionary power is pursuant either 1o the terms of the trust
instrurment or to the state faw in effect at the lime the trust became ir-
revocable. Another safe harbor applies to a modification of a grandfathered
trust that does not shift a beneficial interest to a lower generation or post-
[rone vesting.

23, ACEEC's concern was that if court approval was not required, by state law,
then IRC Section 471(a) might expose irevocable trusts in those states that
previously required court approval 10 estate tax under an IRC Section 2038
theory. It's reported that South Dakota is modifying its law to require court
approval for that reason. Telephone discussion between Daniel 6. Worthing-
ton and Al King, CEQ, South Dakota Trust Company, Oct. 26, 2009, discussing
Wareh's concern (see note 7).

24_ The UT(, which has virfual trust provisions, has been adopted hy 22 states.

25. While Texas is not a perpetual jurisdiction, it ranks second with Nevada,
befind only South Dakota as the state that has the largest number of
private family trust companies. Seg John PC. Duncan, “The Private Trust
(ompany, Single Famity PIC Formaiiens in Key States,” Fall Forum (October
2009); Alaska-0; Delaware-3; llinois-Z; Nevada-12; New Hampshire-3; New
York-3; South Dakota-19; Texas-2, and Wyoming-3. Nevada authorizes un-
licensed “family trust companies” for which no data is available, Wyoming
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authorizes unregulated corporate fiduciaries, for which no data is availabie
(information is through September 2009).

26. See Nevada Senate Bifl 310, Section 26, 3(a), which ameads NRS Sec-
tion 669100,

21, Restaternent (Second) of Trusts, Section 155¢1) and comment {E)b.

28. Merric, supra note 2, endnote 41, lists cases from 16 states noting that a
discrationary distribution interest is ot a property interest.

29. Ibid, endnote 42, lists cases from 18 states, noting discretionary interests
tould not be attached at common law. Please note that the Restatement
Third and the UTC reverse common law in this area, allowing a creditor
1o attach a discretionary interest. But five UTC states have modified the
national version of the UTC to retain common law in 1his area,

30. Absent a spendthrift provision, UTC Section 501 allows any creditor 1o at-
tach present and future distributions of any trust, including a discretion-
ary trust, The Restaternent Third alse takes this position. This is a change
from the majority rule.

3. A detailed discussion of these three maritat asset protection issues ase
provided in Merric, supranote 2. This article is one of a trilogy on the asset
protection behind discretionary dynasty trusts, See <www infernational-
Counselor.com>. See alsoMark Meric, "How 10 Draft Discretionary Dynasly
Trusts-Part 1" Estate Planning, Aprif 2009 at p. 3.

2. Dwight v. Dwight, 756 NE.2d 17 (Mass. (1. App. 2001). This case appears

to address a new issue that the domestic relations attorneys may raise

during a divorce. Unfortunately, the deductive logic is relatively straight-
forward. If a beneliciary has an enforceable right to a distribution, just
because a beneficiary does not ask for a distribution doesn’t appear to be

a reason to exclude the distribution from child support or alimony. Also,

a court may make an analogy to a special needs trust. in the event that

a beneficiary has an enforceable right to a distribution with one of these

trusts, the beneficiary has an available resource and is disqualified {rom

governmental benafits.

Mark Merric, "Starfing Place of Asset Protection: Drafting Discretionary

Dynasty Trusts,” Ehirty-Fifth Annual Nojre Dame Tax and Eslate Planning

Institute materials, Oct. 1, 2009, ai p. 50.

34, The term “sainy day trust™ is trademarked by Alaska Trust Company.

5. Mark Merric, "Self-Setifed Estate Planning Trusts,” Steve Leimberg’s Estate

Planning Email Newsletter, No. 1391 (Jan. 6, 2009).

Mark Merric and Rod Geodwin, “Spousal Access Trusts Parts -1 Steve

Leimberg’s Estate Planning Emaif Newsletter, Nos. 1334 (August 2008),

1352 (October 2008) and 1379 (Decemnber 2008).

An Upjohn savings clause is a provision that provides that the rustee

will not make a distribution that is a support obligation of the seklor. i

is distinguished from a trustee support obligation savings clause, which

provides that the trustee will not make a distribution that is & support
obligation of the trustee.
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38. The issue whether the UTC adopts the Restatement Third’s position on
discretionary trusts is hotly debated. We suggest you review the number
of UTC jurisdictions that have adopted or continue to adopt legistation to
deal with these issues.

39, Resiaterment Second, Section 187, comment f; Section 128. While this is the
judicial standard of review adopted by all courts, it is by far the most com-
mon discretionary bresst judicial review standard with courts from ¥4 states
and two other countries using it, See Merric, supra note 2.

40. Efforts by estate planniers Douglas Stein and David Kerr in Michigan have
resulted in Michigan being the best UTC statute addressing most of the discre-
tionary trust issues created by the Restalerent Thirel Also, efforts by estate
planners lutia Gold, Matthew Grayx, Breni Keele and Mark Solomon have re-
sulted in Nevada adonting a discretionary-support trust classification statute
similar to South Dakota's statute, as wekt as substantially improving Nevada's
domestic asset protection trust statute. See David Shaftel, “Comparison of
Domestic Asset Protection Trust Statutes,” Estate Planning, March 2008; Mark
Merric, Joe E. Sullivan and Robert B. Gillen, “Wyorning Enters the DAPT Legis-
lation Arena,” Steve leimberg’s Assef Protection Planning Email Newsletter,
No. 109 (July 19, 2007) and “Searching For Favorable DAPT Legislation: Ten-
nessee Enters the Arena,” Steve Leimberg’s Asset Protection Planning Email
Newsletter, No. 105 (June 1, 2007).

4i. See Alaska (Alaska Stat. Sedtion 34.40110), Colorado (Coko. Rew. Stat. Section 38-0-
111, Delaware (Def. Code Ann. it. 12, Section 3570—3576), Missouri (Mo, Rev. Stat. Sec-
tion 456.5-505), Nevada (Nev. Rev. Stat. Section 166.010—166.176), Oklahorna (Okla.
Stat. tit. 31, Section 1018), Rhode Island (R]. Gen. Eaws Section 18-19.2-1—18-19.2-7),
South Dakota (5.D. Coditied Laws Section 95-16-1--551647), Tennessee (Tenn. Code
Ann. Sections 35-15-505 and 66--2007 relative to the “Tennessee Investment Ser-
vices Act of 2007), Utah (Utah Code Ann, Section 25-6-14), and Wyoming (Wyom.
UTC Sedtion. 4-10-510 et seq).

42, See Mark Merric and William Comer, “Forum Shopping For Favorable FLP and
UC tegislation-Parts -1V Steve Leimberg’s Asset Protection Newsletter
Nos. 112 (August 2007), 114 (August 2007), 17 (September 2007), 127 (Aprl 2008).

4. fbid

44, 1bid

45 1t also may be possible (o correct this problem by using a state's decanting
statute and stating under the provisions of the new trust statide that the
trustee shoukd not look to a beneficiary’s resources.

46. Whether a beneficiary has standing to bring an adlion against the estate-
planning attorney naturally depends on whether the estate-planning at-
torney represented the beneficiary. Conversely, Professor Martin Begleiter of
Drake Law Schook i Des Moines, lowa, notes that there is a growing trend
in which an estate-planning atomey who represents the settior also has
obligations to the beneficiaries. See Martin Begleiter, “First Lei's Sue All the
Lawyers-What Will We Get: Damages for Estate Planning Malpractice,” 51
Hastings [aw Review 325 (2000).





