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Tax, Estate and Practical
Issues in Divorce and Remarriagé

Copyright, 2015. John J. Scroggin, AEP, J.D., LLAI.Rights Reserved.

A\l 4

“Marriageis often dueto lack of Judgment, Divorceto lack of Patience
and Remarriageto lack of Memory”

John J. (“Jeff”) Scroggin holds a B.S.B.A. (accounting), J.D. and LL.M (tdsdm the University of
Florida and serves as a member of the Board oftd@essof the Law Center Association at the
University of Florida Levin College of Law. He isfaunding member of the Board of Trustees of the
Florida Tax Institute and was founding Editor of tNAEPC Journal of Estate and Tax Planning. Jeff is
the author of over 250 published articles andnatéionally recognized speaker.

EXECUTIVE SUMMARY

The tax, estate planning and practical componehtsliviorce or remarriage are
normally not a major focus of clients or their agbrs.

The unfortunate reality is that most divorces argely unplanned, disorderly events.
Emotion, not reasoned self-interest, often govémesdecision process. This is an area
of tremendous self-inflicted damage by clients tradr unwary advisors.

Moreover, in the excitement of an impending maeijagost clients fail to adequately

investigate or plan for the tax and legal conseqegrf marriage. Talking about the

consequences of a divorce as your first marriage/slinear tends to take some of the
romance out of the event. By the time of a secanthiod marriage, the bride and

groom are typically a bit more focused on the cquseaces of both the marriage and
its potential demise.

All of the issues are further complicated by thedlivity of clients to move across
state borders where different rules will apply.

There have been numerous articles which have disdube rules governing alimony,
property settlements and child support. This atwill mainly focus on planning
areas which have received less scrutiny and takadaical approach to the issues. To
aid your own research, we have provided additioeskearch sources. The rules
governing divorce and marriage vary widely fromtest® state and can be extremely
complex. This article will focus on general rulasdawill not focus on the myriad
exceptions, limitations and exclusions to the galneules. Moreover, all issues of
divorce and re-marriage are not covered. Ther@aatrenough pages to do so.

COMMENT:
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The Statistics. There are many interesting stesistvith regard to divorce and

marriage’

* What is the true divorce rate in America? Thera fair degree of controversy
on that topic. The most often repeated statistihas roughly 49% of all first
marriages end in divorce. But, there is disagre¢meith one author finding
that the first time marriage divorce rate is in thiel-20s?> What is clear is that
divorce rates in most demographic groups have hg®mishing since the
1970s.

* The divorce rate for Baby Boomers has been skytoukeeven while it has
been diminishing for other demographic groups dherast two decadés.

« The highest percent of divorces occur in the thiehr of marriagé. On
average, divorces in second marriages generallyrdncthe sixth year, while
most divorces in first marriages occur by the diglear:

« Wives initiate over 66% of all divorcés.

* “It has been well documented that women and menaehabit with their
future spouse before first marriage are more likielydivorce than those who
do not cohabit with their spouse before first mage”’

« 8% of newly married adults have been married thirees or moré.

« 15% of divorced woman versus 29% of divorced menlditike to remarry’.

* Women who first had sex in their teens have rougdblyblethe risk of divorce
later in life compared to women who had their fitghmarried sexual
experience in their adult yedfs.

« New Jersey and New York have the lowest percerafidivorced residents:

1 See, e.g63 Interesting Facts About MarriagBANDOM FACTS,
http://facts.randomhistory.com/interesting-facteuabmarriage.htm(last visited June 1, 2015).

2 Shaunti Feldhahn,HE Goob NEwS ABOUT MARRIAGE: DEBUNKING DISCOURAGINGM YTHS
ABOUT MARRIAGE AND DIVORCE (2014).

3 Susan L. Brown & I-Fen LirThe Gray Divorce Revolution: Rising Divorce amadigldle-
aged and Older Adult4,990-20103 (Nat'l Ctr. for Fam. & Marriage Res., Workinger Series WP-
13-03, 2013); Susan Gregory ThomBsyorce Late in Life: The Gray Divorcg8VALL ST. J., (Mar. 3,
2012).

4 TiIME, Sept. 25, 2000.

51d.

6 Margaret Brinig & Douglas W. Allen,These Boots Are Made for Walking’: Why Most
Divorce Filers Are Womer2 AM. L & ECON. Rev. 126 (2000).

7 CASEY E. COPEN ET AL., CTR. FOR DISEASE CONTROL, FIRST MARRIAGES IN THE UNITED
STATES: DATA FROM THE 2006—2010NATIONAL SURVEY OF FAMILY GROWTH, NATIONAL HEALTH
STATISTICSREPORTNO. 49,2 (Mar. 22, 2012).

8 Gretchen Livingstorf-our-in-Ten Couples Are Saying “I Do,” AgaiPEw Res. CTR. (Nov.
14, 2014) http://www.pewsocialtrends.org/2014/11/14/four-emicouples-are-saying-i-do-again/

91d.

10 Anthony PaikAdolescent Sexuality and Risk of Marital Dissoliti@3 J.MARRIAGE &
Fam 472 (2011).

11 Most Divorced Residents: State8LOOMBERG, http://www.bloomberg.com/visual-
data/best-and-worst//most-divorced-residents-s{dssvisited June 1, 2015).
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« Over 75% of people who marry partners from an affat divorced?

. Rouglgly 20% of adults over age 25 have never beamied, up from 9% in
1960

« Washington DC has the lowest marriage rate in thiged States?

* Rupert Murdoch’s divorce from Anna Murdoch is rdpdiy the most
expensive divorce, costing him $1.7 billibh.

o |f on% one spouse smokes, the likelihood of dieoinocreases by 75% to
91%:

« The Air Force has the highest rate of divorce bfralitary services.’
« Children of divorced parents are more likely toate!®

The Quotes: There are more than a few funny qutesarriage:

* A husband is someone who, after taking the trashamis like he cleaned the
whole house.

» Marriage lets you annoy one special person forrdst of your life.

* Behind every great man is a surprised wife.

* | promise to take care of you when you are old, ibybu hit me with your
cane, | will wash your dentures in the toilet water

* The longest sentence you can form with two wortdB(.

* Old people at weddings are always poking me andhgdyrou’re next.” So |
started doing the same thing to them at funerals.

» If you think women are the weaker sex, try pultimg covers back to your side
of the bed

* Marriage is a bond between a person who never rdmeesnan anniversary
and one who never forgets one.

* Ever since it started snowing my husband is stapdinfront of the window
and watching. If the snow gets much worse, | mghtim inside the house.

12 HoOLLY HEIN, SEXUAL DETOURS INFIDELITY AND INTIMACY AT THE CROSSROADS(2000).

13 Wendy Wang & Kim ParkeRecord Share of Americans Have Never Marrieelv RES.
CTR. (Sept. 24, 2014)http://www.pewsocialtrends.org/2014/09/24/recordrshof-americans-have-
never-married

14 Connolly, KatieWhy So Few D.C. Residents Are Marribldwsweek.com. October 20,
2009. Accessed June 4, 2015.

15The World’'s Most Expensive Divorce Settlemeydtoo Finance. July 9, 2012. Accessed:
June 8, 2015.

16 Rufus, Annelil5 Ways to Predict Divorc&he Daily Beast. May 19, 2010. Accessed:
June 8, 2015.

17 Burton, Natashavilitary Divorce: What It's Like to Split from Yowlilitary Spouse Huff
Post. May 28, 2012. Accessed: June 8, 2015.

18 NICHOLAS H. WOLFINGER, UNDERSTANDING THE DIVORCE CYCLE: THE CHILDREN OF
DIVORCE IN THEIR OWN MARRIAGES (2005).
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Marital Rights

The first recorded divorce in North America occurred in the Massachusetts Bay colony in 1639.
The cause was the husband’s bigany.

Every marriage (even second and third marriagesyiges the new spouse a
substantial number of legal rights in the otherusgts assets and decision making,
including (but certainly not limited to):

Spousal Share. “Spousal share” or “spousal electhare™ refers to a legal claim
that a surviving spouse has against a portion efasets of their deceased spouse,
even if the deceased spouse disinherited the sw’%ivThe concept of spousal
elective share evolved out of the common law cotscepdower and curtesyEvery
state except Georgia has a spousal share elest@liatde to a surviving spouse or a
community property right in a spou$e.Some states provide that the elective share
may be made only against the probate estate of@aded spouse. In other states, the
assets subject to the claim can be “augmentedhdtude some or all of the non-
probate assets of the decedent. Generally, thdiveshare is in lieu of any
inheritance under the deceased spouse’s Will.

However, there is little commonality between thetesiaws, and the local nuances can
create an easy trap for the uninitiated advisor elieht®* For example, in North
Carolina, the spousal elective share increaseslahger the marriage lasts. For
marriages that last less than 5 years, the spoutain is 15% of the estate, while
spouses of marriages that last longer than 15 yeave a 50% claim against the
decedent’s estate.

19 Divorce Actions ANCESTRY.COM, http://www.ancestry.com/wiki/index.php?titie=DivercActions
(last visited June 1, 2015).

20 The right is also referred to as “widow's sHatstatutory share,
will,” and “forced share.”

21 For a list of state spousal election rights, JBF€REYA. SCHOENBLUM, MULTISTATE GUIDE
TO ESTATE PLANNING, thl.6.02 (CCH 2015) and LAWCHEK;an a spouse elect against a will in this
state? available at_http://www.lawchek.com/Libraryl/ be#akobate/qanda/spouse.htm (last viewed
June 1, 2015).

22 A few states retain dower (e.g., Arkansas, Mjahi Ohio) and curtesy rights (e.g.,
Arkansas).

23 Tax Management Portfoli@pouse's Elective Shardo. 841 T.M. Georgia has a concept
called “Years Support” which provides for suppartat surviving spouse while the estate remains open.
See: Q. CODEANN. § 53-3-1 et seq.

24 See, e.g Kevin R. GarrisonThe Ins And Outs Of The Alabama Elective Sha8eALA. L.

REv. 1161(2007).

25 N.C.GEN. STAT. 8 30-3.1 (2015); H. Chalk Broughton JrRecent Changes To North
Carolina’s Elective Share Statute — A Trap For Thavary Estate PlanneiPOYNER SPRUILL (Apr. 07,
2014),
http://www.poynerspruill.com/publications/Pages/B&tChangesNCElectiveShareStatute TrapForUnwa
ryEstatePlanner.aspx.

election against the
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There are ways of eliminating or at least limitm@pouse’s separate share claim, but
the approaches vary widely because of signific#iferénces in state law. This issue
will be discussed later in this article.

Trap: In many states, the spousal elective share cavabed, but review the
waiver requirements closely because inattentivetted®e details can make the
waiver invalid (e.g., failure to make a *“fair diesure” of all financial
resources).

Trap: If a surviving spouse disclaims an elective sharefails to file an
affirmative election, then Medicaid may still couthie elective share as an
asset for purposes of qualifying for Medic&id.

Trap: Surviving spouses generally have a limited timewhich to file the
election for a spousal share. The period is nogmallthe range of 6 to 9
months.

Trap and Opportunity: Clients continually seem to make mistakes in their
retirement plan and IRA beneficiary designationst €xample, many clients
have named their estate as the beneficiary ordfalename a beneficiary. As a
result, the funds from the plan or IRA must be paud within five years after
the participant's deatH. This quicker payout accelerates the taxation ef th
funds when compared to the potential life expegtgreyout of an individual
beneficiary’® However, a spouse may be able to make a spoteszloi (in
states with an “augmented” spousal elective shagginst the retirement
account or IRA and eliminate or minimize this mist&’ The IRS has ruled in
a PLR? that a spousal elective share made against arc#RAe rolled over to
the surviving spouse’s IRA on a tax-free basis.

Trap or Opportunity? Does the spousal elective share receive an tdlbqart

the estate’s taxable income pursuant to InternakRee Code (I.R.C.) section
6627 InDeutsch v. Commissionét the Tax Court ruled that there was not an
allocation of income to the spouse because of ploeisal election, while in
Bingham v. U.S** a Massachusetts district court came to a different

26 Seel.G. v. Dept. of Human Servs., 900 A.2d 840 (Nedper. Ct. 2006)in re Mattei, 647
N.Y.S.2d 415 (Sup. Ct. 1996).

27 See Treas. Reg. § 1.401-(a)(9)-3 (2015). Ideedent was over 702, then the decedent’s
life expectancy is used. See Treas. Reg. § 1.4(3}a (2015).

28 SeeJohn P. Dedon and Pamela M. BuskIFA Beneficiary Designations Stretch or
Shorten Payout PerigdEST. PLAN. J. (February 2011).

29 See: I.R.S. Priv. Ltr. Rul. 95-24-020 (June 1995); I.R.S. Priv. Ltr. Rul. 96-26-049 (June
28, 1996).

30 PLR 200438045.

3174 T.C.M. 935 (1997).

32 983 F. Supp. 46 (D. Mass. 1997).
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conclusion.

Trap: In some “augmented” states, self-settled trustsluding Charitable
Remainder Trusts (“CRT”), can be subject to theuspb elective share. The
existence of that right is generally a disqualify&vent for the CRT In order
to avoid that disqualification, the IRS requireattA spouse must irrevocably
waive any right to make a claim against the CRT.

Community Property Rights. The following nine stateave enacted community
property laws: Arizona, California, ldaho, LouissarNevada, New Mexico, Texas,
Washington, and Wisconsin Alaska&® and Tenness&epermit their residents to elect
into community property treatment. Fundamentalhg taws provide that “marital
assets” acquired during the marriage are jointlynedv by both spouses. The
community property rules vary significantly fronat to state. States with community
property rights do not generally provide for a staty spousal elective share because
the surviving spouse is entitled to half of the itahestate®™

Homestead Rights. A number of states grant a “hteadsallowance” to a surviving
spouse. The homestead allowance is generally atprabaim that a surviving spouse
has against the homestead of a deceased spouse.

In many states, the allowance can be very smail.ekample, the Alabama stattite
reads: ‘A surviving spouse of a decedent who was domigiléais state is entitled to
a homestead allowance of $6,000.00. . . . The heaesallowance is exempt from
and has priority over all claims against the estalemestead allowance is in addition
to any share passing to the surviving spouse oonon dependent child by the will of
the decedent unless otherwise provided in the lwilintestate succession or by way of
elective sharé®°

Florida has unique rules that govern the devise either of the couple’s homestead.
In Florida, a surviving spouse has a constitutioright to a life estate in the

33 I.R.C. 88 664(d)(1)(B), 664(d)(2)(B). But se@rigue Vue Foundation v. Comr., 90 T.C.
150 (1988)acq.,1989-1 C.B. 1

34 Notice 2006-15, 2006-8 I.R.B. 501 (2/21/06); Resoc. 2005-24, 2005-16 |I.R.B. 909
(4/18/05).

35 U.S.DEPT OF TREASURY, INTERNAL REVENUE SERV., PUBLICATION 555, COMMUNITY
PROPERTY2 (2014).

36 Id.

37 The Tennessee Community Property Trust Act AD20ENN. CODE ANN. 835-17-101 to -
108 (2015); Dan HolbrookWWhere There’'s a WIITENN. B.J., Dec. 2010, at 26; William Roberts,
Cautionary Tale Community Property Trust&nN. B.J., July 2011, at 24.

38 Terry L. TurnipseedCommunity Property v. The Elective Shar@ La. L. Rev. (2011)
Available at:http://digitalcommons.law.Isu.edu/lalrev/vol72/it&1

39 ALA. CODE § 43-8-110 (2015).

40 ALA. CODE § 43-8-110 (2015).
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homestead® or the surviving spouse can elect to take an udei/one-half interest in
the homestead as a tenant in comitforhese rights exist even if the spouse was not
on the title and even if the residence was helttist** As long as there is either a
surviving spouse or one or more minor children, Eh@ida homestead cannot be
devised by the owner to another person. The stedatts: As provided by the Florida
Constitution the homestead shall not be subjedetdse if the owner is survived by a
spouse or a minor child or minor children, excdmttthe homestead may be devised
to the owner's spouse if there is no minor child rinor children’** Florida
homestead rights can be waiv&d.

Trap: Because of the spousal rights to the residehtailestead, creditors may
require the non-owner spouse to either be liableafty mortgage debt on the
homestead residence or waive or subordinate thess{®legal rights to the
homestead®

Caution: The Florida homestead rules are very complex simalld not be
handled without a thorough knowledge of their uiguovisions'’

Trap: Clients who move their residency to Florida afteaving signed a
marital agreement should have a local attorneyewevihe agreement to
determine if it effectively waives the Florida hostead rights.

Spousal Support. A number of states provide fopstirights to a surviving spousg.
For example, the Georgia “Years Support” claim igriarity claim that a surviving
spouse and/or minor child can make against a dedesgouse’s testate or intestate
estate’® The Georgia statut®provides: The surviving spouse and minor children of
a testate or intestate decedent are entitled to'yeapport in the form of property for

41 FAA. CONST. art. X, 8§ 4(c).

42 FLA. STAT. § 732.401(2) (2015).

43 FLA. STAT. § 732.401 (2015).

44 FA. STAT. §732.4015(1) (2015).

45 HA. STAT. § 732.702 (2015) (“Each spouse shall makairadisclosureto the other of that
spouse’s estate if the agreement, contract, orewvasvexecuted after marriagdo disclosureshall be
required for an agreement, contract, or waiver eteztbefore marriage’) (emphasis added).

46 See alsd\ational State Requirement8/ORLD WIDE LAND TRANSFER (Feb. 26, 2012),
http://worldwidelandtransfer.com/marital-signatuegtuirements (summarizing these state rules).

47 Jeffrey A. Baskied;lorida Homestead Laws Present Malpractice Trapgtie Unwary 35
EST. PLAN. J. 23 (May 2008); Jeffrey A. BaskieNew Florida Homestead Laws Add Flexibility in
Estate Planning38 EST. PLAN. J. 13 (Mar. 2011); Jeffrey A. BaskjeBlease Don't Plan with Your
Clients' Florida HomesteadASSETPROTECTIONPLAN. NEWSLETTER(LISI), no. 209, Sept. 24, 2012;
Chuck Rubin,Restrictions on Transfers of Florida Homestead Rty Chart ASSET PROTECTION
PLAN. NEWSLETTER(LISI), no. 210, Oct. 4, 2012.

48 For a list of spousal rights in addition to Hpousal election, seERFREYA. SCHOENBLUM,
MULTISTATE GUIDE TO ESTATE PLANNING, tbl.6.01 (CCH 2015).

49 GA. CODEANN. § 53-3-1 to -20 (2015).

50 GA. CODEANN. § 53-3-1(c) (2015).
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their support and maintenance for the period of h@nths from the date of the
decedent's death A number of states have similar rights that aftero called a
“family allowance.”

Drafting: Unless contrary language is provided in the Wik right to claim
Years Support or a family allowance may be in addito any bequests to the
surviving spouse. It generally makes sense to geothat any spousal bequests
are “in lieu” of any such rights to avoid an unesigel increase in the passage
of assets to the spouse.

Opportunity: In many states, the spousal support claim isi@ify payment
that steps in front of other claims against thatestFor example, the Alabama
statute reads:The family allowance is exempt from and has pryoover all
claims, but does not have priority over the horestallowance™ As a
consequence, these rights may be used to pass &ss&tsurviving spouse
and/or minor child even if the estate is insolvent.

Personal Property Rights. A number of states peovitht a surviving spouse has a
priority claim to some of the tangible personalgedy of a deceased spouse. The
right may be to particular tangible personal propesr may be expressed in a
monetary value. For example, the Uniform ProbateeCprovides? “In addition to
the homestead allowance, the decedent’s surviypngse is entitled from the estate to
a value, not exceeding $15,000 in excess of anyisemterests therein, in household
furniture, automobiles, furnishings, appliancesdaersonal effects.

Intestate Claims. If a married client dies withautWill (or similar dispositive
documents), then the surviving spouse is entitted share of the estate, generally
limited to the intestate estate (e.g., jointly hieéthk accounts generally pass to the co-
owner, IRAs pass to the named beneficiary, ettthd decedent left no descendants,
then the spouse will receive 100% of the intestgstate in most states. The spouse’s
rights may be reduced if there are other statuimigstate heirs of equal rank, which
may include the parents or the descendants of #teaded® In some states, the
surviving spouse receives at least a minimum dalfapunt or minimum percentage
of the intestate estate.

ERISA The Employee Retirement Income Security Act of 19ERISAP* governs
gualified retirement plans. Upon marriage a spousemally and automatically

51 ALA. CODE § 43-8-112 (2015).

52 UNIF. PROB. CODE § 2-403 (WIF. LAw COMM’N 2014).

53 See, e.g ALA. CODE § 43-8-412015)which provides that f[f there is no surviving issue
but the decedent is survived by a parent or parehtsfirst $100,000.00 in value, plus one-halfhaf
balance of the intestate estatpasses to the surviving spouse with the paregtsley taking the
remainder of the estate.

54 Pub. L. No. 93-406, 88 Stat. 829 [hereinaftetIZR.
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becomes the primary beneficiary of the other spsuBRISA defined contribution
account® In a defined benefit or money purchase plan, snkesth spouses choose
otherwise, the form of payment must be a qualiffetht and survivor annuity,
providing payments over the participant’'s lifetirlm@d then a surviving spouse’s
lifetime.>®

In addition, changes in beneficiary designationaroERISA retirement plan generally
require written approval of a spouse if the papticit is married’

IRAs do not have similar mandatory spousal rigittspousal approval requirements
in changing the IRA beneficiary.

Survivor Benefits. A surviving spouse who is nhanaxdbeneficiary of a retirement
plan or IRA can elect to either roll over the IR the spouse’s own IRA or to
maintain the deceased spouse’s IRA. If the spolesstseto maintain the deceased
spouse’s IRA, they have the option of delaying megiminimum distributions until
the end of the year in which the deceased spousiave reached age 76%.

Resource: Natalie B. Choate, Life and Death Planning fotifRenent Benefits
(2011).

Social Security Benefits. A spouse has two posdilgeefits from social security.
First, if the couple gets divorced, the divorcedisge may have claims to a portion of
their ex-spouse’s social security benefits. Secanslyrviving spouse may have rights
to a portion of their deceased spouse’s benefés.tBe two page statement from the
Social Security Administration summarizing the tglf a spouse to Social Security
benefits, which is appended to the end of thislarti

Trap: Social security benefits can be subject to incoaxe with high income
earners having up to 85% of their social securgpdiits subject to income
taxation® This may be one more reason to delay social sgdgitefits.

Opportunities: There are various strategies by which marriedplesu can
significantly increase their social security betsefSee the resources below.

Resources:

55 I.R.C. § 401(a)(11)(B)(iii) (2015). I.R.C. § 401)(D) (2012) permits a retirement plan to
require that the marriage must meet a one yeairssgent, but, in the author’s experience, most lan
have not adopted this exception.

56 I.R.C. § 401(a)(11).

57 29 U.S.C. § 1055(c)(2)(A) (2012).

58 29 U.S.C. 88 1051-1061 (2012).

59 |.R.C. § 408(d)(3)(C)(ii)(Il) (2015).

60 I.R.C. § 401(a)(9)(B)(iv) (2015).

61 IRCS 86(a)(2) (2015).
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* LAURENCE J. KOTLIKOFF, ET AL., GET WHAT'S YOURS THE SECRETS TO
MAXING OUT YOUR SOCIAL SECURITY (2015).

* How to Maximize Your Social Security BengfilsARP, available at
Www.aarp.org

 Kenneth A. Hansen and Steven J. Carlddaximizing After-Tax Social
Security Lifetime Payout4 Taxes55-62 (November 2013).

Filial Support Laws. According to the Statute ofafds, an individual cannot
generally be held liable for the debts of anotherspn without agreeing to such
liability.°®* However, as many as 30 states have adopted Filipp®t statutes, in
which family members can be held legally liable ttve support obligations of
spouses, parents and other family members. Theste icwlude health care and long
term care costs, even if the family member hassigpted a document guaranteeing
those liabilities or received any assets from tbedy family member. According to a
2011 MetLife Survey?® an average private room in a nursing home hassa afo
$87,235 per year. Costs have only increased sidte. 2

In California® Connecticuf® Indiana®® Massachusetf, North Carolind® Ohio®®
failure to provide the necessary support to a spatsn be a criminal felony or
misdemeanor.

Trap: Studies consistently show that Baby Boomers havébeen saving for
their retirement. Moreover, their parents are kivianger than expected, and as
a consequence, are outliving their assets. Thesased life expectancy of
Americans, combined with their lack of adequataricial preparation for their
long term care, will cause increased enforcementibél Support Laws
against family members. This right may prove tgb#icularly problematic in
secong and third marriages, even when there iseauptial agreement in
place.

62 See, e.g.FLA. STAT. 8 725.01 (2015) (Florida's version of this provisiof the Statute of
Frauds).

63 MARKET SURVEY OF LONG-TERM CARE COSTS METLIFE (2011),available at
https://www.metlife.com/assets/cao/mmi/publicatighigdies/2011/mmi-market-survey-nursing-home-
assisted-living-adult-day-services-costs;@afe alsdCoST OFCARE SURVEY, GENWORTH (2014),
available at
https://www.genworth.com/dam/Americas/US/PDFs/Comsticorporate/130568 032514 CostofCare

FINAL_nonsecure.pdf

64 CaL. PENAL CoDE § 270(a) (2015) provides that non-support of auspas a Misdemeanor.

65 GONN. GEN. STAT. § 53-304 (2015) provides for up to a year of impmiment.

66 IND. CODE § 35-46-1-6 (2015) provides that non-support spause is a Class D Felony.

67 Mass. GEN. LAws ch. 273, § 1 (2015) provides that non-supportfedany.

68 N.C. GN. STAT. § 14-322 (2015) provides that non-support of ausp is a Class 1 or 2
Misdemeanor.

69 OHIo ReEv. CODE ANN. 8§ 2919.21 (West 2015) provides that non-suppbé spouse is a
misdemeanor of the first degree.

70 SeeSusan T. Petersofhe Price of Admission: Liability and Responsibilior Nursing
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Opportunity: On the other side of the coin, if you represemirapoverished
elder or incapacitated client, do you raise thectgyeof Filial Support Laws to
family members?

Opportunity: If the client’'s state of residency has a stronliglFSupport
statute, consider obtaining a Long Term Care pdiarythe spouse to insure
against the cost and avoid Medicaid issues on thple’s joint assets (see
comments below).

Resources:
* For a summary of state statutesFolal Responsibility, see:

o Katherine C. Pearsofijlial Support Laws in the Modern Era:
Domestic and International Comparison of Enforcetinactices for
Laws Requiring Adult Children to Support Indigeiatrénts 20 E.DER
L.J. 269 (2013).

0 Jane GrossThe New Old Age
graphics&hytimes.com/packages/pdf/health/NOA/30statejadt
visited June 1, 2015);

o0 Kelly Greene29 States That Could Make Adult Children Pay for
Mom’s Care WALL St.J.(June 25, 2012, 10:28 AM),
http://blogs.wsj.comtotalreturn/2012/06/25/29-states-that-could-make-
adult-children-pay-for-moms-care/

* For more detailed information on Filial Responsipijlsee:

o Shannon Frank Edelstorfalial Responsibility: Can the Legal Duty to
Support our Parents be Legally Enforce2®Fam. L.Q. 501 (2002)

o Ben Matlin,Providers Pursue Kids For Parents’ LTC Cqdis\.
ADVISOR (Aug. 4, 2014)http://www.fa-mag.com/news/providers-
pursue-kids-for-parents--ltc-costs-18763.html

o Northwestern MutualVoice Teariivho Will Pay for Mom's or Dad's
Nursing Home Bill? Filial Support Laws and Long-reCare FORBES
(Feb. 3, 2014, 8:45 AM),
http://www.forbes.com/sites/northwesternmutual/20243/who-will-
pay-for-moms-or-dads-nursing-home-bill-filial-supptaws-and-long-
term-care/

o Katherine C. Pearsofijlial Support Laws in the Modern Era:
Domestic and International Comparison of Enforceti®nactices for
Laws Requiring Adult Children to Support Indigeiatr&éts 20ELDER
L.J.269(2013)

Home Expenses MINN. BENCH & B. (2009),
http://www?2.mnbar.org/benchandbar/2009/mj09/nurshame.html (discussing spousal responsibility
in Minnesota).
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Incapacity Decision-Making. Only 33% of adult Anemns have executed a medical
directive’ In 2000, the AARP reported that only 45% of Amaris over the age of
50 have executed a durable general power of agtdfne

Some states provide that marriage automaticallpkes a Medical Directive, except
with regard to the spouse. For example, Georgiageavides: Unless an advance

directive for health care expressly provides othseyif after executing an advance
directive for health care, the declarant marriesice marriage shall revoke the

designation of a person other than the declaragisuse as the declarant's health
care agent..”?

In the absence of Medical Directives and/or DuraBkneral Powers of Attorney,
most states provide that the current spouse hashitjtgest priority to serve as
Guardian over the assets and/or person of an inttaped spouse. For example,
Georgia provides a statutory order of preferenceGoardians: hdividuals who are
eligible have preference in the following order) {@he individual last nominated by
the adult in accordance with the provisions of &dben (c) of this Code section; (2)
The spouse of the adult or an individual nominated the adult's spouse in
accordance with the provisions of subsection (djhid Code section;(3) An_adult
child of the adult or an individual nominated by awlult child of the adult in
accordance with the provisions of subsection (dhisf Code sectian..””

Drafting: If a client is entering into a new marriage andnt¢ to name

someone other than the new spouse as incapacitgiateenaker, then the

client should execute a new Medical Directive anddble General Power of
Attorney as soon as possible, even before marrfagih language that the
documents were executed in contemplation of theemdmg marriage).

Moreover, incapacity documents should provide foew (e.g., upon the filing

of a divorce complaint) and how (e.g., treat thev@oholder as predeceasing
the maker of the instrument) any divorce impacts dppointments of the
power holder.

Estate Representation. In the event of an inteststie or the failure of all named
Personal Representatives to serve, the survivingsspgenerally has a priority right to
be the Executor/Personal Representative of theadedespouse’s estate, even if there
are children from a prior relationship. For exampihe State of Washington provides:
“Administration of an estate if the decedent dietestate or if the personal

71 See MYTHS AND FACTS ABOUT HEALTH CARE ADVANCE DIRECTIVES, AM. B. ASSN,
(2013).

72 Where There is a Will...Legal Documents Among the BOpulation: Findings from an
AARP Survey AARP (Apr. 2000), http://www.aarp.org/money/estate-planning/info-2/@@8search-
import-424.html

73 GA. CODEANN. § 31-32-6(b) (2015).

74 GA. CODEANN. § 29-4-3 (2015) (emphasis added)
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representative or representatives named in the dgtilined or were unable to serve
shall be granted to some one or more of the perbensinafter mentioned, and they
shall be respectively entitled in the following erdl) The_surviving spouse or state
registered domestic partner, or such person as heslee may request to have
appointed. (2) The next of kin in the following @rd(a) Child or children; (b) father
or mother; (c) brothers or sisters; (d) grandchiér; (€) nephews or niecé§

Veterans Benefits.TheVeterans Administrationffers a variety of benefits and
services to spouses, children, and parents of formktary members and veterans
who are deceased or totally and permanently didalblg a service-connected
disability.

Trap: For some veterans, their VA medical benefitskased upon their lack
of income or assets. Marriage or divorce can chémgefinancial calculation.

Resource: For a comprehensive list of veterans’ benefitdépendents and
surviving spouses, see: UBEP T OF VETERANS AFFAIRS, OFFICE OFPUB. &

INTERGOVERNMENTAL AFFAIRS, FEDERAL BENEFITS FOR VETERANS

DEPENDENTS AND  SURVIVORS, ch. 13 (2014), available at
http://www.va.gov/opa/publications/benefits_bookfekts chapl3.asp DEPT OF

VETERANS AFFAIRS, SPOUSES PLANNING GuUIDE (2011), available at
http://www.independenceplaceky.org/spouse_planmuome.htm

Military Benefits and Divorce. The rules governibgnefits for divorced spouses of
military personnel are rather unique, probably bheeaof the singular nature of
military service.

Resource: For a summary of the rights of a divorcing spoud® is or was
married to an active member of the military, séeghts and Benefits of
Divorced Spouses in the Militafy.

Military Residency. The Military Spouses ResidenBelief Act ("MSRRA"Y’
provides spouses of active duty military similaat(lmot identical) rights to those of
the military member to elect to retain residencyamother state in which they were
previously domiciled even when they have moveddfuhat state as a result of their
military service.

75 WASH. REv. CODE § 11.28.120 (2015) (emphasis added).

76 MILITARY ONESOURCE, available at
http://www.militaryonesource.mil/legal?content iddA62 (last visited June 7, 2015kee also
Benefits NAT’L MILITARY FAMILY ASSN, http://www.militaryfamily.org/info-
resources/marriagedivorce/benefits.hffabt visited June 7, 2015).

77 Pub. L. No. 111-97, 123 Stat. 3007 (2009) (¢edifn scattered sections of 50 U.S.C. app.);
see alsoMarc SossMilitary Spouses Residency Relief AEST. PLAN. NEWS.,, no. 1569 (Dec. 30,
2009); Military Spouse Act - Residency Relief (MSRRAMILITARY  BENEFITS
http://militarybenefits.info/military-spouse-actsidency-relief-msrraflast visited June 3, 2015).

Pagel3of 101



Opportunity: MSRRA provides that a military spouse does notehto go
through all of the normal residency requirementsaafiew state (e.g., new
driver’'s license, voter registration, etc.) andthié previous state of residency
has a lower income tax, save income taxes.

Tax BenefitsMarried couples can file joint tax returffaynless the couple is divorced
or legally separated at year éhdr the “abandoned spouse” fffl@pplies. When a
spouse dies before year end, the surviving spoasestdll file a final joint return for
the year of deatft:

Opportunity: Non-resident aliens can elect to be treated essigent of the
United States for joint return filing purpos&sThe non-resident alien election
remains in place until revoked by the spouse, thathd of a spouse, legal
separation, or divorc®.

Married couples enjoy a number of federal tax biéhefor example (but not limited
to):
» The right to contribute to an IRA for a non-workisgouse.
* A potentially lower marginal income tax rate if ospouse does not work or
has lower income.
* A higher standard deduction.
* A higher exclusion upon sale of the primary resaten
» Tax-free passage of assets to the other spouskt loy bequest.
* Lower transfer taxes using the portable transteetemption of the first to die
spouse.

Gift-Splitting. A spouse can elect to be treated@glonor of the other spouse’s gifts
under the gift-splitting rule¥’ However, with the large transfer tax exemptions
currently available, this approach will normallylpibe favorable if one or both of the
spouses are very wealthy. See the later discuss$igifi-splitting in this article.

No Due-on-Sale. A spouse, at either death or desartay have the right to receive a
personal residence without the lender being ablealiothe loan, pursuant to any due
on sale claus& However, lenders will sometimes try to coercehbis into paying a
mortgage assumption fee.

78 I.LR.C. § 6013 (2015).

79 I.LR.C. § 7703(a)(2) (2015).

80 I.R.C. § 7703(b) (2015) for the abandoned spautes. See the later discussion in this

article.

81 I.R.C. § 7703(a)(1) (2015).

82 |.R.C. § 6013(g)(1) (2015).

83 I.R.C. § 6013(g)(4) (2015).

84 |.R.C. § 2513(a)(1) (2015).

85 For more information see: Erik J. Murdock, Ndtke Due-on-Sale Controversy: Beneficial
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FDIC regulation® provide:“With respect to any loan on the security of a home
occupied or to be occupied by the borrower, (1eider shall not (except with regard
to a reverse mortgage) exercise its option purstait due-on-sale clause upon: ....
(i) A transfer by devise, descent, or operatafdaw on the death of a joint
tenant or tenant by the entirety;
(v) A transfer, in which the transferee is a persdho occupies or will occupy
the property, which is:
(A) A transfer to a relative resulting from theatle of the borrower;
(B) A transfer where the spouse or child(ren) lmees an owner of the
property; or
(C) A transfer resulting from a decree of dissimntof marriage, legal
separation agreement, or from an incidental propeettlement
agreement by which the spouse becomes an ownee pfaperty’;

Protected Divorce Claims in Bankruptcyhe Bankruptcy Abuse Prevention and
Consumer Protection Act of 2005added new bankruptcy provisions providing that
unpaid child support and alimony are not dischastgem bankruptcy and entitling a
first priority claim over other creditor claims,diuding taxes owetf The former
spouse must file a proof of claim with the bankoyptourt to receive payment.

Trap: If the payment is not a “domestic support obiigaf'®® then it may be

discharged in bankruptcy (e.g., an obligation ty padebt of the former
married couple).

Trap: If the alimony claim is assigned to another persbe payor may be able
to wipe out the debt in bankruptgy.

Tenancy by Entireties. Unlike unmarried individyaisarried couples can own their
property as “tenants by entirety” in states whickrnpit such ownership. Such
ownership can provide unique asset protection piisigis for the couplé?

Effects of the Garn St. Germain Depository InsttutAct of 19821984 Duke L.J. 121.

86 12 C.F.R. §591.5.(b) (2015) (emphasis addedg alsoGarn-St Germain Depository
Institutions Act of 1982, Pub. L. No. 97-320, § 346 Stat. 1469, 1505-07 (codified at 42 U.S.C. §
5402 (2012)).

87 Pub.L. No. 109-8, 119 Stat. 23 (2005) (codifredcattered sections of 11 U.S.C.).

88 11 U.S.C. § 523(a)(5) (2012).

89 11 U.S.C.§ 507(a)(1) (2012).

90 11 U.S.C8101(14A) (2012).

91 11 U.S.C8101(14A)(D) (2012) (defining “domestic support ightion,” which excludes
certain assignments of the rights).

92 For more information see: Fred Franksset Protection and Tenancy by the EntiGsty
ACTEC J.210-233 (Spring 2009).Fred Franke and David Sassielf-Settled Asset Protection Trusts
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Resources:
* Robert B. JoslynSurviving Spouse’s Rights To Share In Deceasedssjsou
Estate ACTEC Study 10 (August 2004).
« Christopher P. ClineSpouse’s Elective Shar@41-£' Tax MemT (BNA).

for Married Couples in Maryland_IS| Asset Protection Planning Newsletter #2%ril 23, 2015);
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Some Detriments of Marriage and Re-Marriage

Traditionally, bridesmaids would be dressed in simar bride-like gowns to confuse
rival suitors, evil spirits, and robbers®?

While marriage creates a plethora of spousal righ&riage or remarriage can also
create some negative results, including (but moitdéid to) those noted below:

Rights of the Spouse. As noted in the previousi@ecif this article, marriage can
create significant rights to your decisions, asaatsincome in your new spouse.

Loans of the Other Spouse. Especially since thetGRecession, banks have become
more adamant about spouses of borrowers agreeimg topersonally liable for the
debts of the other spouse (particularly busineddsdand investment debt). If both
spouses are not joint owners of the business @simvent, the author’s firm advice to
clients is to take the positiont o not guarantee my spouse’s business debts gnd m
spouse does not guarantee my business tebts.

Trap: In states with strong spousal homestead rightg, (Elorida), mortgage
lenders on the homestead may insist that the norespouse either guaranty
the mortgage debt or waive or subordinate any spdwsnestead righfs.

Spousal Medicaid Claims. Even if the clients livetside one of the Filial Support
states, marriage creates a potential indirect clamthe income and assets of each
spouse under Medicald.To qualify for Medicaid, the joint assets and im@of a
married couple are taken into account. Married tesimay need to spend down both
spouses’ non-exempt assets before either spouseuzify for Medicaid, even if
there is a prenuptial agreement that provides ¢beiin spousal assets are separate.
Note that the rules governing Medicaid vary siguwifitly from state to stafé.

Trap: Because Medicaid is a governmental support progies qualification
rules are not affected by a prenuptial agreememe. government can ignore
any support restrictions contained in the prenuptiadetermining Medicaid
gualifications of either spouse.

Spousal ImpoverishmentVhen the assets of a married couple are takenactount
in determining the disabled spouse’s qualification Medicaid, the healthy spouse

93 BRIDE'S MAGAZINE, BRIDE'SBOOK OFETIQUETTE 13 (2002).

94 See the discussion abtes 39—4Bupra

95 Spouses of Medicaid Long Term Care Recipjdbes’ T OF HEALTH AND HUMAN SERVICES
(Apr. 2005), http://aspe.hhs.gov/daltcp/reportsises.htm. A copy of the HHS report is attachedhéo t
end of this article.

96 SeeCynthia L. BarrettAdvising the Elder Client: Trusts and Medicaid Higity , 43 FRRAC.
LAaw., Oct. 1997, at 57.
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could be left destitute in order to meet the qiadifon rules. The Medicaid website
notes: The expense of nursing home care — which ranges $8000 to $8,000 a
month or more — can rapidly deplete the lifetimeirsgs of elderly couples. In 1988,
Congress enacted provisions to prevent what hasecdémn be called ‘spousal
impoverishment,’ leaving the spouse who is stilhly at home in the community with
little or no income or resources. These provisibefp ensure that this situation will
not occur and that community spouses are able ve lout their lives with
independence and dignity. Under the Medicaid splouspoverishment provisions, a
certain amount of the couple's combined resoursgsoatected for the spouse living in
the community. Depending on how much of his ordven income the community
spouse actually has, a certain amount of incomergphg to the spouse in the
institution can also be set aside for the commusjityuse's us€.’” When you examine
the numbers, there is not much protection grardetd non-disabled spouse.

Medicaid Divorce Some couples will consider initiating a divoreereduce the pay
down of assets and income of the healthier and Sorae wealthier spouse in order
for the incapacitated spouse to obtain Medicaiceben

Resources: A detailed discussion of Medicaid rules is beydhd scope of this

article. Review the following for more information:

* MEeDICAID: http://medicaid.gov.

* Medicare and Medicaid Guide  WOLTERS KLUWER,
http://www.wklawbusiness.com/store/produc{subscription required) (last
visited June 5, 2015).

* K. GABRIEL HEISER MEDICAID PLANNING: FROMA TOZ (2015).

Veterans Benefits. In general, widows and widowen® remarry before they reach
age 57 cannot continue to collect veterans' surdemefits’® If the marriage occurs
after age 57 and the new spouse was receivingaretepayments before remarriage,
the spouse can continue receiving those benefits.

Social Security Benefits. Widows and widowers wbamarry before they reach age 60
(or before age 50 if the widow or widower is digal)l lose the right to their prior
deceased spouse’s survivor benefits.

97 MEDICAID, http://medicaid.gov/ (last visited June 1, 2015hibasis added).

98 See Dependency and Indemnity Compensatidis. DEFT OF VETERANS AFFAIRS,
http://benefits.va.gov/compensation/types-depengeared_indemnity.asfflast visited June 4, 2015).
This rule is effective for remarriages that occaroo after December 16, 2003.

99 HANDBOOK, SOCIAL  SECURITY ADMINISTRATION § 406, available at
https://www.socialsecurity.qgov/OP_Home/handbookdierok.04/handbook-0406.html(last  visited
June 4, 2015)a copy of which is attached to the end of thigckrtas an AddendunteeMichael J.
Brien, et al. Widows Waiting to Wed? (Re)Marriage and Economéeihtives in Social Security Widow
Benefits (ORES, Working Paper no. 89, 2001), available at:
http://www.ssa.gov/policy/docs/workingpapers/wp&h
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Opportunity: If the second marriage ends (by divorce or dedtlthe new
spouse), then the widow or widower may have thesefits restored°

Limits Under Trusts. Many non-marital trusts (pewtarly in second marriages) are
drafted to provide that the remarriage of a forgmvuse will reduce or eliminate trust
benefits and/or remove the spouse from actingTasistee.

Portability. If a widow or widower remarries, thayn the risk of losing any remaining
transfer tax “portable” exemption of a deceasednfar spousé’ Under the “last
deceased spouse rule” if the new spouse dies baferevidow or widower has used
the former spouse’s transfer tax exemption, theowidr widower will be limited to
the exemptions of the second deceased spouse. ldgvesviong as the new spouse is
not deceased, the widow or widower can use thedospouse’s unused exemptions,
including if the widow or widower predeceases tee/1spouse.

Joint Tax Filings. If spouses file their income ta&turn as married filing jointly, then
each spouse has joint and several liability fortthees penalties and interest due as a
result of the filing of the returtf? unless a spouse can successfully invoke the
“Innocent Spouse” rul&’® See the later discussion in this article.

Opportunity: If a deficiency is assessed on a joint returrd #re individuals
filing the joint return are no longer married or lomger reside in the same
household, then upon request in writing by eitla@payer, the IRS is required
to disclose in writing to the requesting taxpayéether the IRS has attempted
to collect such deficiency from the former spoube, general nature of such
collection activities, and the amount collect&d.

Marriage Income Tax Penalty. The combination ofdbeple’s collective income can
result in their paying more in income taxes thaaytlwould have paid as single
taxpayers. To calculate the additional tax cosgeifing married, go to the following
website: http://taxpolicycenter.org/taxfacts/marriagepenadtgulator.cfm

Intestacy and a Deceased Spouse’s Family. Whilgeheral rule is that step-children
(or other blood relatives of a deceased spouse)atastatutorily inherit from a step-
parent, a number of stat&Spermit such an inheritance by intestacy if theedent’s
remaining statutory intestate heirs are more rentede example, the language of the

100 HANDBOOK, supranote 99.

101 SeeMarvin D. Hills, Subsequent Remarriage Complicates Exclusion Atreamability,
38 BsT. PLAN. 3 (May 2011).

102 IRCS§ 6013(d)(3) (2015).

103SeelRC. § 6015(2015).

104 IRCE& 6103(e)(8) (2015). The disclosure doesapply to any deficiency which may not
be collected by reason of § 6502.

105 RA. STAT. § 732.103(5) (2015); AL. PrOB. CODE § 6454 (2015); M. CODE ANN., EST.
& TRUSTS§ 3-104(e); and A0 REv. CODE ANN. § 2105.06(J)2015).
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Florida statute provide$if there is no kindred of either pajite., lineal descendants
of the blood line of the maternal and paternal dpaments of the deceasgtlie whole
of the property shall go to the kindred of the ldsteased spouse of the decedent as if
the deceased spouse had survived the decedenhandlied intestate entitled to the
estate’ % Note that the use of the word “kindred” would appteainclude all intestate
heirs of the pre-deceased spouse, not just thessfgolineal descendants.

Drafting: Wills should always have a “common disaster’” [smn that
dictates how the assets will pass if none of thpeeted heirs survive the
disposition. However, in states with the foregostgtutes, a final passag®
my intestate heifscould potentially result in the kindred of a dased spouse
inheriting. Clients should consider adding a Wilbyision that overrides the
local intestate inheritance law. For examphotwithstanding applicable state
law, under no condition shall my deceased spouslesd family members be
considered to be my intestate héirs.

Resource: Jeffery A. Schoenblunfamily, Kinship, Descent, and Distribution
8 lll.F., 858-1st Ax MGMT. (BNA) (discussing stepchildren).

Other Considerations. There are a plethora of otbswes to consider in getting
remarried and which can lead to unintended conffiahot addressed before the
marriage. Issues include:

* How will children from a prior marriage be raisedhat discipline will the non-
parent be permitted? What education will the clkitdreceive (e.g, homeschool,
public or private school)?

* What costs for the children will the non-parentf@ea

* Will the children from the other spouse’s marridgeve any right to inherit from
the non-parent spouse?

* How will costs of the marriage be shared?

* What will the family’s religious affiliation be, i@ny?

Opportunity: Consider recommending that new couples prepaveteen Family
Mission Statement that addresses these issuesameal of the wedding.

Resource: For more information, do a Google and/or Yahoarse on “Family
Mission Statement” and “Marriage Mission Statemeatbbtain examples.

*kkkkkkkk

Checklist: Go towww.scrogginlaw.confor a checklist of items that clients who are
remarrying should consider completing.

106 FA. STAT. § 732.103(5) (2015). (emphasis added)
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Practical Issues in Multiple Marriages

Statistics show that 67% of second marriages and ¥4 of third marriages end in divorce '®’
The rate of divorce was 2.5 times higher for thosie remarriages versus first marriages-*®

Dad’s New Girlfriend. As married couples age, oh¢hem will pass first. According
to a 1996 University of California study® 61% of widowers are engaged in a new
romantic relationship within 25 months of their &# death, while only 19% of the
widows have a new relationship. According to an AARport°at age 70 men are

twice as likely to have a current or recent sexaatner as women of the same age.

Dad’s marriage to a woman 20 years his junior hasmted heartburn for many
children who have been anticipating a larger antkgu inheritance. The children
may attempt to aggressively insert themselves th@wr parent’s estate planning
process, creating new ethical and legal complexfbe estate planning attorneys.

Drafting: Having watched their friends’ experiences, wie increasingly
raising the issue of how to prevent their husbané\s spouse from obtaining
the family assets if the first wife predeceasedisband.

Opportunity: See the discussion in the next section on anigubimmarriage
after the death of a spouse.

Orphaned Fathers. 8% of newly married adults hasenbmarried three times or
more’'? One unexpected consequence of this high divotedsan increased number
of divorced men who are entering their elder y&atisout a family support structure -
the "Orphaned Fathers." The dysfunctional famileesated by high divorce rates
occasionally mean that the children and step-atnidare unwilling to take on the
burden of aiding elderly fathers or step-fathersheir later years (e.g., declining to
serve as decision makers on Medical Directivesawd?s of Attorney). Interestingly,

the studies report that step-children are oftenemwilling to take care of a step-
mother than a father or step-father.

Ownership of Personal Propert®n February 3, 2015, the front page of the Arts
section of the New York Times reported that Robiilli#wns’ widow and his three

107 SARi HARRAR & RITA DEMARIA. THE 7 STAGES OFMARRIAGE: LAUGHTER, INTIMACY,
AND PASSION(2007).

108Id.

109 Danielle S. Schneiddbating and Remarriage over the First Two Years adawhood
ANN. CLIN. PSYCHIATRY 51-7, (Jun. 8, 1996).

110 LNDA L. FISHER, AARP, X, ROMANCE AND RELATIONSHIPS (2010). This 92-page report
describes the issue in detail.

111 Discussion at notes 123-138pra

112 Gretchen Livingstonk-our-in-Ten Couples are Saying “I Do,” AgairPew Research
Center (November 14, 2014).
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children from his two prior marriages were in cartfbver the issue of how his assets,
particularly his therished belongings that include his clothing, lexiions and
personal photograptishould be passett®As this example illustrates, conflicts often
arise between children of prior marriages and theigng spouse over the disposition
of the decedent’s personal property. The conflgtse in at least two primary ways.
First, the ownership of a particular asset mayrbguestion. Unlike real property or
securities, there is generally no title documenidencing ownership of personal
property. A decedent who saygdss my tangible personal property to my children
without providing some evidentiary proof of whabperty he legally owns is asking
for a family conflict. The surviving spouse may aegthat the spouse owns the asset
(e.q., ‘your deceased father gave me your mother’s jeweltrgn we marrieg, or the
spouse might claim the asset as part of a statigjpoysal share, intestate share or
personal property share.

Second, as a result of ambiguities in the dispmsitlocuments, the surviving spouse
may assert that the spouse should inherit somdl dhea personal property of the
deceased, to the detriment of the decedent’s emldf such a transfer occurs, family
heirlooms or sentimentally valued personal properéy end up passing to relatives of
the surviving spouse - to the detriment of the dea&s family.

Clients who have children from a prior relationshipl sometimes say that they are

not concerned about giving all personal propertyht surviving spouse because the
surviving spouse will “do the right thing” and paiwir personal property to the

client’s heirs. But what happens if things do notag planned? For example:

Trap: Suppose both spouses had children from a prioriagg. The husband
died in a car accident, and the wife died the meatning. His Will passed all

the tangible personal property and family heirlodmghe wife if she survived
him—on the assumption she would return his familffsirlooms to his

children. Her Will passed all of her tangible peraloproperty to her husband if
he survived her, and if not, to her children. Unfaately, her children insisted
that his personal property assets were their ptpdeFcause it belonged to
their mother during the 12 hours she survived lwsband.

Trap: Suppose that a husband, in his second marriage, idis Will indicates

that all of his personal property should pass todeicond wife. The Personal
Representative finds a safety deposit box in theb&nd’s name that contains
his deceased former wife’s jewelry. The husbandisgtiter (who has joint

signature authority on the box) says that her fattheways intended that her
mother’s jewelry go to her (and had gifted the semthe box to her), but she
has no written evidence of that gift. The seconf& Wwemands the jewelry and

113 Dave ltzkoff,Robin Williams's Widow and Children Tangle Overdist N.Y. TIMES,
Feb. 3, 201%ittp://www.nytimes.com/2015/02/03/movies/robin-vathss-widow-and-children-tangle-
over-estate.html
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argues that the daughter was just a co-lesseeedfdfety deposit box, rather
than an owner of its conterit§’ In the absence of strong evidence of the
decedent’s intent, the Personal Representatived dmiin a difficult conflict.

Trap: We have had multiple situations in which childfesm prior marriages
held keys to their deceased parent’s residencehamd gone into the house
without talking to the surviving spouse or lookiagthe dispositive documents
because I'know mom wanted me to have all of her jewelry anid or some
similar justification. These takings can constitateninal theft. Moreover, it
can create ill will with the surviving spouse whanted time to grieve and
handle the transfer. Unfortunately, that ill wilt the start of the probate
process can sour the rest of the dealings betweesurviving spouse and the
deceased spouse’s heirs.

Trap: The wife died and the husband received all of pensonal property,
including a number of her family heirlooms. The auwgker never executed a
Will and has no living descendants. At age 80 heargied. After his death,
the surviving spouse received all of his and hismfer wife’s assets in
intestacy. She sold off a significant portion ofe ttpersonal property
(particularly the family heirlooms) on eBay.

Caution: As soon as the client becomes disabled, or imatelg upon death,
we typically advise the Personal Representativenésimnes even before an
appointment) to immediately change the locks on eesidence or other
locations holding personal property so that thes®®al Representative is in
control of the property. If there is a security teys, the company should be
notified and all codes changed as soon as pos3ibere may be a number of
people who have access to the property. These @auoply think they are
entitled to some particular asset and take it wathmonsulting the Personal
Representative.

Resource:

John Scroggin & Michael BurnsTangible Personal Property: The Most
Forgotten Part Of An Estate PlanEsT. PLAN. NEWSLETTER(LISI), no. 2284,
Feb. 19, 2015;

Allen L. Venet, From the Bazaar to the Bizarre: Planning for and
Administering Unusual Assets in Estates and Trdst8 HECKERLING INST. ON
EST. PLAN (2013).

Personal Property in Trust. If the client intendglace personal property in a marital

trust (e.g.,l give my art collection to gualified terminable interest property (QTIP)
trust for the benefit of my husband, Frank and iatdeath to the Getty Muselim

114 Seelongstreet v Decker, 717 S.E.2d 513 (Ga. Ct. R0i.1).
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then it is important to provide language allowirige tsurviving spouse to sell the
property in the trust so it can be converted t@mme producing property. The failure
to give the spouse this power will result in thenidé of the federal marital
deduction*> However, with the large federal transfer tax extéoms, the client might
consider using a Bypass/Exemption Trust in liea darital Trust.

Reproductive Personal Property. A recent articlehenNew York Time5® indicated
that there are approximately 1.0 million fertilizedman eggs in storage, along with
unknown numbers of unfertilized eggs and sperm.efsithe modern post-death
reproductive possibilities (to say nothing of theospmarriage reproductive
possibilities) with frozen eggs and sperm, client® have stored their reproductive
personal property should specifically provide fawhthe reproductive assets are to
pass at their death or divorce (e.g., to family rners, to science, to charity or be
destroyed)!’ Equally interesting is how the government and toware handling
children conceived by assisted reproductive proafter a parent is dedd.

Digital Ownership and Transfers. Estates are irsingdy dealing with how digital
assets (e.g., websites and stored documents) apmsaéid of. Facebook recently
provided for a process for the treatment of accowftdeceased custométSTo the
extent an intangible digital asset has tangiblesemtimental value, the estate plan
should deal with how it will pas$®

kkkkkkhkkhkkk

Checklists:

» See the personal property checklist and the Maareti Single decedent personal
property disposition forms aww.scrogginlaw.com

* See the Re-Marriage Checklistvat/w.scrogginlaw.com

115 I.R.C. 8 2056(b)(7) (2015); Treas. Reg. § 2662b)-5(f) (2015).

116 Tamar Lewin, Leftover Embryos, and Painful @ksi as Industry Expands, N.MMES,
June 18, 2015.

117 For a more detailed analysis of this issue JeffePennellThe Supreme Court Decision in
Caputo: An Update on the New BioledssT. PLAN. NEwS. (LISI), no. 1966, May 22, 20158tephanie
Rapkin: Genetic Material and the Estate Plan Part 2 - Dispioa of Gametes by the Donor at Death
EST. PLAN. NEWSLETTER(LISI), no. 2228, May 27, 2014.

118 SeeJEFFREY A. SCHOENBLUM, MULTISTATE GUIDE TO ESTATE PLANNING, tbl.11 (CCH
2015); Sharon L. KleinThe Issue With Issue: Rights of Posthumously CeedeChildren,41 EST.
PLAN. 14 (Nov. 2014).

119 See What is a Legacy Contact FACEBOOK,
https://www.facebook.com/help/15680139900809468st visited June 2, 2015).

120 For a more detailed analysis of this issuee3aBb. Lamm Digital Death: What to Do
When Your Client Is Six Feet Under but His Data is the Cloud” GPM LaAw,
http://www.gpmlaw.com/portalresource/lookup/wosiliase-4-
14880/media.name=/James%20Lamm%?20-%20Digital%20De201172013.p¢f Rachel Emma
Silverman, When You Die, Who Can Read Your EmaiW®aLL Sr. J., (Feb. 1, 2015),
http://www.wsj.com/articles/when-you-die-who-cardeyour-email-1422849600
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Limiting Spousal Rights

A number of insurance companies offer wedding inswance, which can cover any retaking of
photographs, wedding cancellations, wedding attireyedding
gift replacements, and/or public liability.***

Perspective: Couples entering into a new marriage (particylandows and widowers
and people who have previously divorced) often hemecerns about limiting the
potential claims of a new spouse in the event atlder divorce. The requirements of
state and federal law, as well as the couple’dqaar assets and facts, dictate how a
spouse’s rights can be reduced or eliminated. Theskeniques are largely “state
specific” and engaging competent local counsellzaa vital element in making these
decisions.

Eliminate Probate. In those states in which theuspbclaim is not “augmented” by
the non-probate assets of a deceased spouse, tanayssible to eliminate a spousal
elective share by not having assets in the prostage.

Opportunity: For clients in second and third marriages, elatimg the probate of
any assets by beneficiary designations, “pay onhdedesignations and use of
trusts may allow them to eliminate spousal electhares. However, ERISA
retirement plans still require a qualified spousalver to eliminate the surviving
spouse’s rights??

Eliminate the Marriage. The Census Bureau repdréd over 10 times as many
widowers as widows over age 65 remdyin a number of states, marriages are
voidable after the marriage, even by a decedestis hFor example:

« In a recent Wisconsin Supreme Court deci&idthe court ruled that a marriage
could be voided after the death of a spouse ifag Yound that the decedent lacked
sufficient capacity to enter into the marriage.

* Wisconsin is not alone in permitting annulment drriages after the death of a
spouse. Some states (e.g., Flofidaexas*®and New York®") have statutes that
allow the voiding of a marriage after a spouseatie

121 Post, Peggy. Emily Post’'s Wedding EtiquettewNeork, NY: HarperCollins Publishers
Inc. (2006);http://www.protectmywedding.com/products-servicéglcessed June 9, 2015;
http://www.markeleventinsurance.com/wedding-insagaAccessed June 9, 2015.

122 Discussion at notes 54-58ipra

123 The Census Bureau reports that the highesepige of widowers and widows are in the

South.

124 McLeod v. Mudlaff (In re Estate of Laubenheim&013 WI 76, 833 N.W.2d 735, 2013
Wisc. LEXIS 287 (2013);

125 FLA. STAT. § 732.805(3) (2015).

126 TEX. ESTATES CODE§ 123.102(2015)

127 N.Y. EPTL § 5-1.2(a)(1) (2015).
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* In many states, the death of either of the spocar<sffectively close the right of
heirs to claim that the marriage be voided or dieddf®

» Lack of mental capacity is not the only basis fording or annulling a marriage.
Other grounds for voiding a marriage can include:

o a spouse being impoteHt

a “want of understanding” by one of the spousés,

a spouse having a venereal disedse,

a spouse having been convicted of a felony beforertarriage>?

prior to the marriage, either party had been witprastitute, without the

knowledge of the other party?

the wife, without the knowledge of the husband, waéth child by some

person other than the husbdnd,

o the husband, without knowledge of the wife, hatideg¢d a child born to a

woman other than the wife within ten months aftke tdate of the

solemnization of the marriad&

the marriage was entered into as a result of ffaud,

0 a spouse being underage and marrying without anyined parental
consent®’

0 a spouse being under the influence of drugs orhalcat the time of the
marriage, or

o on the grounds of incest or bigarh¥.

© O O0Oo

o

(@)

Caution: Recognize that some marriages are automaticalty and treated as
a nullity from the time they were created (e.gc¢édwese of bigamy or incest).
Other marriages are voidable only after a judidi@aring has made a
determination of the relevant facts. The centrabsgion from an estate
perspective is who can challenge a voidable mareagl what is the result of
the death of one of the spouses? The rules vamglyitbm state to state.

128 C.f., California statute 8 2211(c) which prasdhat death of either spouse terminates any
right of heirs to challenge the validity of the mage.

129 C.f.,TEX FA. CODE ANN. § 6.1042015)

130 C.f.,, NRS§ 125.330 (2015).

131 Christensen v. Christensen, 144 Neb. 763, 14 N.\WW1&d(1944). Generally, the other
spouse must not have had knowledge of the diselase the marriage occurred.

132 C.f.,,VA CODE. § 20-89.1(b)(2014) - and the other spouse had no lauge of the
felony at the time or marriage.

133 Id.

134 Id.

135 Id.

136 C.f., NRS§ 125.340 (2015).

137 Underage varies widely from state to state. Forgta, in Alabama the minimum age is
14, while in South Carolina it is 14 for a femaledal6 for a male. In Kansas it is 15, unless atcour
allows marriage at a younger age. In Mississippieptial spouses under the age of 21 must obtain
parental consent in order to marry.

138 C.f.,, NRS§ 125.290 (2015).
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Trap: Alaska, Connecticut, New Hampshire, New Mexicodgerage marriages
only), New York, Oregon, Virginia, and Washingtomyide that alimony be
paid even if the marriage has been annuiféd.

Resources:

X

Hon. C. Raymond Radigan and Jennifer F. Hillm&n,Death Do Us Part: Post-
Death Annulment of Marriage and the Right of El@gti4d2 NYSBA Trusts and
Estates Law Section Newsletter No.4 (Winter 2009).

Stephanie Rapkin, In re Estate of Laubenheinidwes Probate Court Have
Authority to Invalidate Marriage Based on Decedehiack of Mental Capacity at
Time of MarriageISI Estate Planning Newsletter #2150 (October(,3).

Exceptions to the Spousal Share Right. States hdepted a number of provisions

that can deny a surviving spouse the right to clamelective share. For example, a
spousal elective share may be denied, if certamlitions apply, including:

The marriage was void under state law (e.g., bigamgest, fraud) or was
annulled after a judicial determination has beedena

The claimant spouse has abandoned the deceasestffou

Oregon provided® “If the decedent and the surviving spouse weregiaipart at
the time of the decedent’'s death, whether or netetlwas a judgment of legal
separation, the court may deny any right toedactive sharer may reduce the
elective sharg

New York provides? “The right of election granted by this section ist no
available to the spouse of a decedent who was owtigled in this state at the
time of death, unless such decedent has electelér waragraph (h) of 3-5.1, to
have the disposition of his or her property sitahte this state governed by the
laws of this staté

The electing spouse dies before filing a claimtiair elective shar&?

The electing spouse fails to file the election witthe period provided for in the
statute.

Opportunity: In some states, the spouse’s elective sharelsarba reduced to the
extent the claimant spouse received non-probattsaas a result of the decedent
spouse’s passinj? This rule may effectively permit the decedent tanpfor the
particular assets (excluding the homestead) theyt teapass to the spouse as an
elective share. For example, the decedent may $tavetured his estate to assure

139 Social Security Administration Program OpensioManual System, GN 00305.130

Voidable Marriages

140 C.f., CONN. GEN. STAT. § 45a-436(g) (2015); MODE § 5-1.2(a)(5) (2015).
1410RS§ 114.725(2015)

142 NY CODE § 5-1.1-a(c)(6) (2015).

143 C.f., NY CODE § 5-1.1-a(c)(3) (2013)C GEN. STAT.§ 30-3.4(a)(2015) ORS§

114.625(2015).

144 C.f., FLA. STAT. § 732.2075(1) (2015).
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that the family business passes to his descendaite other (perhaps less
favorable assets) pass to the surviving spouse.

Apportioning Expenses and Taxes. To limit the fupdssing to a surviving spouse as
an elective share and or homestead claim, cligmsild consider having a specific
language in the dispositive documents that providesan apportionment of part of
any state or federal death taxes, debts and expehtlee estate to assets passing to a
surviving spouse that are elected by the spousesighe Will. The specific language
should also provide a specific and reasonable rmetlfiar calculating the
apportionment. Recognize that any statutory languaefailing the calculation will
probably govern.

Caution: The elective share is an election against theedEat's Will —
effectively a rejection of the Will. As such it cére argued that a surviving
spouse cannot take advantage of terms of the Wiithvmay eliminate any
apportionment of death taxes and/or expenses adaemarital shar&”

A similar argument could deny the estate the rigHimit the spousal elective

share by allocating costs and taxes to the sunyispouse by the terms of the
Will. **¢ Moreover, some state statufEsspecifically provide that the elective
share cannot be reduced by the apportionment o di@ees to the share.

Trap: The reduction of the marital deduction by the appnment of death
taxes can create a tax-spiral, effectively incregshe total estate taxes which
may be due from the estate. But, if the desire isetluce the assets passing to
the surviving spouse, the client may view this &ddal tax cost as a penalty
or disincentive for electing outside the Will.

Resource: BNA Portfolio 841-1st: Spouse's Elective Sh&e/ll. Impact on
Other Beneficiariess C. Estate Tax.

Gifts in Contemplation of Death. Connecticut is thay state with a state gift tax.
Minnesota adopted a gift tax on June 30, 2013 &ed tetroactively revoked it on
March 21, 2014. For clients facing a tax gap betwthe state and federal death tax
exemptions, making lifetime gifts may be a way &mluce the state death tdX.
Making gifts of assets proximate to the donor’'s spag can also potentially
eliminating the spousal elective share of a sungvspouse. However, the Uniform
Probate Code provides that the spousal electiviee shaonly eliminated if the donor

145 See: DeShazo v. Smith, No. 1:05-cv-01046 (KE4.11/22/06) and In re Estate of
Thompson, 512 N.W.2d 560 (lowa 1994).

146 See: Weeks v. Vandeve283 N.E.2d 502 (Ohio 1968).

147 C.f.,OHIO REV. CODE§2113.86(D)(2015) TENN. CODES§ 31-4-101(d)(2015)

148 For a more detailed analysis of this issueDsdwa L. StetterDeathbed Gifts: A Savings
Opportunity for Residents of Decoupled StaB&sEST. PLAN. 270 (June 2004).
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survives the gift by two yearé?

Trap: Some states have rules that provide that ceftaits in contemplation of
death” remain subject to a state death tax. Asaoludry 1, 2015these states
include lowa, Kentucky, Maryland, Nebraska, Newségr and Pennsylvana’
The rules vary widely (e.g., the period of “contdatipn”) and in some cases are
rebuttable. There are a number of other stateshnéa contemplation of death
inclusions, but the repeal of their state deatledaeffectively eliminated the issue.
These states include IndiattaOhio,”*? and Tennessed’

If a gift is taxable for state death tax purposéerahe donor’'s death, then a

number of issues can arise, including:

» The client has not eliminated the state death tathe gifted assets, but for
federal tax purposes, they may have lost the patefor a step-up in basis of
the gifted assets.

* Does the inclusion of the gift result in an esta@eoming taxable for state tax
purposes?

» Does the donee have the funds to pay any stath theé Is the state death tax
allocable to the residuary of the estate versuslitimee?

 What fiduciary responsibilities does the estate iadtrator have for
determining the gifts that were made and reportthgm to the state
Department of Revenue?

* Are exceptions made for annual exclusion gifts?

Trap: Make sure the gift transfer is completed befoeedonor’s passing.

Life Insurance. Life insurance owned by the decddeured in those states which
have augmented spousal shares can increase theafla surviving spouse, even if
the insurance is paid to a named beneficiary.

Opportunity: Clients who want to eliminate spousal electivarsh should
consider moving new or existing life insurance irda Irrevocable Life
Insurance Trust to eliminate a spousal claim.

Trap: Beware of the two year contemplation of deatle rul the Uniform
Probate Cod8*and the three year federal estate tax inclusioa fot the

149 UNIFORM PROBATE CODE § 2-205-(3)(C) (as Amended0ih0). Note that a number
of states that have adopted the UPC have not addpts two year rule.

150 HEL MICHAEL, RESEARCHDEFP T, MINN. HOUSE OFREPRESENTATIVES SURVEY OF STATE
ESTATE, INHERITANCE AND GIFT TAXES 12 (2014).

151 Indiana repealed its inheritance tax effecis®f January 1, 2013.

152 Ohio has repealed its state estate tax andtiaufee tax effective as of January 1, 2013.

153 Effective January 1, 2016, Tennessee’s inmaéaax will be eliminated.

154 Supra Note 149.
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transfer of existing life insurance policiEs.

Waivers. Given all of the marital rights noted imetprior section of this article,
reducing or eliminating those rights may be vitailgportant, particularly when
second and third marriages occur and one or botefspouses want to limit the
rights of the other spouse. In many states, spaigats may be waived by the new
spouse before or after the wedding if requireddstenis are met® For example, the
Alabama cod®’ provides: The right of election of a surviving spouse andrights

of the surviving spouse to homestead allowancempieproperty and family
allowance, or any of them, may be waived, whollypartially, before or after
marriage, by a written contract, agreement, or aiwea signed by the party waiving
after fair disclosure. Unless it provides to thentrary, a waiver of all rights’ (or
equivalent language) in the property or estate @ir@sent or prospective spouse or a
complete property settlement entered into afterinoanticipation of separation or
divorce is a waiver of all rights to elective shal@omestead allowance, exempt
property and family allowance by each spouse inpgtaperty of the other at death
and a renunciation by each of all benefits whicluldatherwise pass to him from the
other by intestate succession or by virtue of tlewigions of any will executed before
the waiver or property settlemeht.

Prenuptial Agreements. Prenuptial agreements hagente a significant part of the

estate planning and asset protection process. Blyottee last thing an engaged couple
wants to do is meet with their paranoid lawyersdiecuss the possibility of their

premature death, incapacity or divorce. Nonetheliésshould also be a vital part of

the preparation for marriage. Prenuptial agreemimis to take a bit of the romance
out of the first marriage, but by the second ordthmarriage the historic reality of

divorce often creates a different perspective.

Drafting: The pre-nuptial agreement must be carefully dchfAmong the ways to

increase the enforceability of the prenuptial agrest are:

X Prenuptial agreements are governed by state lavtla@ state laws vary
significantly. Make sure the agreement addressesitijue requirements and
rulings in the domiciliary state of the couple.

X Make sure the document contemplates the impatheottouple moving to a
state with differing laws (e.g., the homestead taghf a surviving spouse in
Florida).

X Make sure that the pre-nuptial agreement thorguglidcloses the income,

assets and liabilities of each person. Be as spefpossible. Listing specific
account numbers and the date of valuation may hepartant element when
a judge or jury subsequently reviews the agreentgomsider attaching copies

155 I.R.C. § 2035 (2015).

156 See UNIF. PREMARITAL AGREEMENT ACT; UNIF. PROB. CODE § 2-213 (WiIF. LAw
ComMm’N 2008).

157 ALA. CODE § 43-8-72 (2015).
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of each party’s state and federal income tax retand financial account
statements to the agreement. If a client anticgpatsizable inheritance, it may
even be advisable to disclose the existence argiljj@sange of values of such
an inheritance.

X Make sure that each party has competent (e.gthleasttorney ever dealt with
a prenuptial agreement before?) and independeat legresentation in the
negotiation and drafting of the agreement with dtterneys also signing the
agreement. A court might rule that the less weadiguse lacked an adequate
understanding of the agreement because competans@&owas absent. One
attorney should never represent both parties. ghineven make sense to have
the signing of the document videotaped to show teath party was
represented by counsel who thoroughly explainedittoeiment to the client.

X Sign the agreement well in advance of the marrifigene of the spouses has
not had adequate time to review the agreement (eig.delivered the day of
the marriage), the court could focus on whetherstgeature was coerced, and
if so, invalidate the agreemenit.

X The agreement should not create an “unconscichabkult. This is an
ambiguous concept at bést but planners must take into account the potential
review by the court as to the fairness and readenabs of the document.

X Make sure the agreement provides for relinquishinmer only of rights in
divorce, but also deals with the rights of eithpowse against the estate of a
deceased spous®. Consider providing that any un-waived spousal telec
share must be held in trust and pass to the firdig spouse’s heirs at the death
of the surviving spouse.

X As noted previously in this article, marriage caake each spouse legally
liable for the long term care costs of the other.pfotect against those claims,
consider having the prenuptial agreement waivesaach rights, but recognize
that state statutes may effectively override trempptial agreemenit?

Resources:

* DAvID WESTFALL & GEORGEMAIR, ESTATE PLANNING AND TAXATION ch.
11 (WG&L 2015).

* Linda J. RavdinMarital Agreements849-2nd Bx MGMT. (BNA).

158 Flaherty v. Flaherty, 128 So. 3d 920 (Fla.Afp. 2013; see alsdChuck Rubin, Flaherty
v. Flaherty Spouse Need Not Challenge a Voidable Prenuptigbément during the MarriageesT.
PLAN. NEwWs. (LISI), no. 2184, Jan. 16, 2014.

159 For example, irDematteo v. Dematteo/62 N.E.2d 797 (2002), the Massachusetts
Supreme Judicial Court provided that upon a divdroen a husband worth $83-$108 million, a
prenuptial agreement which provided the ex-spounsgnaual payment of $35,000, the marital home, an
automobile and medical insurance until death orareiage was not unconscionable.

160 For example, iRysell v. Keck559 S.E.2d 677 (Va. 2002), the Virginia Supreboart
ruled that the prenuptial agreement’s failure tecsically waive rights against the estate of asdesed
husband allowed the surviving wife to make certatutory spousal survival rights against the estat
even when the Will made no provision for the suingwwife.

161 Petersorsupranote 70.
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* Arlene G. Dubin & Carole M. Basgen Tips for Estate Planners Who
Draft Prenuptial Agreementg?2 EST. PLAN. 3 (June 2015).

* Carlyn S. McCaffreyWith All My Worldly Goods | Thee Endow, Except as
Provided in Article Five47™ HECKERLING INST. ONEST. PLAN. (2013).

» Cohen and Schlisserhinking Through the Tax Ramifications of a Prenup
33 Family AdvocatéNo. 3.

Post-Nuptial Agreements. An increasing phenomenras lbeen the development of

post-nuptial agreements. These agreements ared@ftier marriage and provide for

the treatment if the parties subsequently divoheenost cases, they are a result of
some traumatic event in the marriage (e.g. anraff8uch agreements are similar to
legal separation agreements, but rather than fogusa separation, they are designed
to foster reconciliation. They can also be a puaitmechanism fostered upon a
wayward spouse who is unwilling to terminate themage.

Resources:

» Judith E. Siegel-Baum & Josh W. AverilRost-Nuptial Agreements can
Resolve Personal and Estate Planning Issi@s EST. PLAN. 405 (Aug.
2002);

* PETER SPERQ ASSET PROTECTION LEGAL PLANNING, STRATEGIES AND
FORMS§4.10(2015);

* DAVID WESTFALL & GEORGEMAIR, ESTATE PLANNING AND TAXATION ch.
12 (WG&L 2015).

» Linda J. RavdinMarital Agreements849-2nd Bx MGMT. (BNA).

ERISA and Waivers. In a series of decisions, thaerfal courts have ruled that a
spouse’s right to an ERISA retirement plan canmowiaived prior to the marriage of
the parties™? Thus, if the parties intend for such a waivergeaunciation of rights
should be signed after the marriage occurs. A wdefore marriage may be void.
However, although the pre-marriage waiver may moetbective upon the death of the
plan participant, it might be effective upon thealte of the partie®>*

Opportunity: Clients are well advised to consider having auspowaive any
ERISA retirement rights after the marriage is castgd Just because the
current value of the retirement accounts are rattiinsignificant does not
mean they will be small when a divorce occurs.

162 SeeHagwood v. Newton, 282 F.3d 285 (4th Cir. 20023t'NAutos. Dealers & Assoc.
Ret. Tr. v. Arbeitman, 89 F.3d 496 (8th Cir. 199@pward v. Branham & Baker Coal Co., 968 F.2d
1214 (6th Cir. 1992); Hurwitz v. Sher, 982 F.2d 728d Cir. 1992)see alsa26 U.S.C.88 417(a),

1055 (2012); Treas. Reg.18401(a)-20 Q&A 28 (2015But seeStrong v. Dubin, 75 A.D.3d 66 (N.Y.
Sup. Ct. 2010).
163See In reRahn, 914 P.2d 463 (Colo Ct. App. 1995)
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Opportunity: Treasury Regulation § 1.401(a)-20, Answer 27 ey a
number of exceptions to the ERISA spousal consghts: It reads: If it is
established to the satisfaction of a plan represve that there is no spouse
or that the spouse cannot be located, spousal cwrisavaive the QJSA or the
QPSA is not required. If the spouse is legally mpetent to give consent, the
spouse's legal guardian, even if the guardian i participant, may give
consent. Also, if the participant is legally sepadhor the participant has been
abandoned (within the meaning of local law) and plagticipant has a court
order to such effect, spousal consent is not regliunless a QDRO provides
otherwise.”

ERISA and IRAs. IRAs are not governed by ERISA. j[Babto state laws, an IRA
owner may be able to eliminate a spouse’s righhherit or make a claim against an
IRA.

Opportunity: In Charles Schwab v. Debickel¥ a husband rolled a 401(k)
into an IRA after retirement. The husband nameddhigdren as the IRA
beneficiaries. When the IRA owner passed awaywifis argued that because
her husband had rolled his 401(k) into the IRA, sheuld receive the same
protections that his ERISA qualified retirementrplaad provided to her. The
Ninth Circuit disagreed: Thus, under both § 401(a) and the accompanying
regulations, there is no basis for imposing on S8whwab IRA the automatic
survivor annuity requirements of § 401(a)(11) aneroiding the beneficiary
designations rightfully made by Wilson in estabtigithe account®

Opportunity: Because the ERISA rules do not apply to IRA aotstf® any
spousal elective rights that might include an IR&aunt can be waived before
the marriage, if permitted by state law.

Trap: A Tax Court ruling, Bunney v. Commissiortéf may give a client pause
when trying to extract revenge from a spouse iomig. In the ruling, a couple
divorced and the wife was entitled to half of theslhand’s IRA. The husband
cashed out the IRA and paid the cash to her. Harapfly anticipated that she
would be responsible for both the income taxes tad early withdrawal

penalty on the $111,600 withdrawal. Instead, thetowuled that all the taxable
income went to the husband, and he was respongiblehe 10% early

withdrawal penalty, resulting in his paying alltbke taxes and penalties, while
the wife got $111,600 tax free. To avoid this ditug the husband should

164 593 F.3d 916 (9th Cir. 2010ee alsoBrad Dewan,Charles Schwab & Company v.
Chandler — Surviving Spouse Benefits & IRBgP. BENEFITS& RET. PLAN. NEWS,, no. 519, Mar. 17,
2010.

165 Id.

166 29 C.F.R. § 2510.3-2(d) (2015); I.R.C. § 42016).

167 114 T.C. 259 (2000).
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have either directed the plan administrator to gleathe name on the IRA
account, or make a trustee-to-trustee transfdreaavife’'s IRA account.

IRA Trusts. Many clients in second and third mayeis are concerned that passing
their substantial IRA accounts directly to a spowg# either result in a rapid
dissipation of the IRA or result in IRA funds themain upon the spouse’s death
ultimately passing to someone other than the diefaimily members (e.g., a new
spouse or children from a prior marriage). To pdevcurrent benefits to a spouse
while placing a “gate keeper” trustee between {heuse and the assets, the clients
should consider the use of a “Qualifying Trust”aotConduit Trust.**® These trusts
can also limit the claims of creditors on a spoushkrited IRA after the Clark v.
Rameker decisioff?

Trap: In states which have a broad augmented spousative share, the
surviving spouse may be able to make a claim agathe IRA,
notwithstanding the decedent’s intentions.

Drafting: When drafting a IRA trust for the benefit of aospe, particularly a
second or third spouse, consider having the spousee any rights (e.g.,
spousal elective share in an augmented state)edRA as a part of the
documents being signed. Because the couple mighke mman “augmented”
state, this waiver should be made even if the dilenstate has limited spousal
rights to make claims against an IRA.

Resource: Natalie B. Choate, Life and Death Planning fotifRenent Benefits
(2011).

State Elimination of Claims. Largely because of toaral mistakes by divorced
residents, at least 23 states have adopted stawitesh provide that divorce
automatically results in a deemed elimination ohdfiiary designations for the
benefit of the former spousé For example, Florida provides that a former spadsise
treated as predeceasing the decedent when a divoroes'’*

Trap: A number of Supreme Court decisidffhiave indicated that state statues

168 SeeDedon and Buskirk, supra note 28.

169 134 S. Ct. 2242 (2014). See the discussioheo€lark decision in the final section of this
article.

170 See the excellent article by Leslie A. Shakénen Clients Fail to Change Beneficiary
Designations FAM. L. MAG. (Dec. 10, 2013),
http://www.familylawyermagazine.com/articles/beréfiy-designations See alsdJNIF. PROB. CODE §
2-804 (INIF. LAW CoMM’N 2014)

171 RA. STAT. § 732.703 (2015)Seeleff BaskiesNew Florida Statute Clarifies Impact of
Divorce on Non-Probate AssetssT. PLAN. NEwS. (LISI), no. 1990, July 23, 2012.

172 Hillman v. Maretta, 133 S.Ct. 1943 (2013); KennedyDuPont Savings and Investment
Plan, 555 U.S. 285 (2009); Egelhoff v. Egelhoff233.S. 141 (2001); Ridgeway v. Ridgew4iy4 U.S.
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that automatically rescind rights upon divorce dot rapply to ERISA
retirement plans and other federally provided biéndiecause federal law
preempts state law with regard to such rightsTherefore, clients are well
advised to promptly review and modify all benefigidesignations as a part of
their marriage or divorce.

Resources:

 John H. Langbein,Destructive Federal Preemption of State Wealth
Transfer Law in Beneficiary Designation Cases: tdin Doubles Down
on Egelhoff67 VAND. L. REV. 1665 (2014).

* Leslie A. ShanerywWhen Clients Fail to Change Beneficiary Designagjon
FaMm. L. MAG., (Dec. 10, 2013)available at
http://www.familylawyermagazine.com/articles/beanidry-designations.

* Albert Feuer,Determining the Death Beneficiary Under an ERISANPI
and the Rights of Such A Beneficigsy Tax MGMT. MEMO. 323 (2014).

* Albert Feuer,The Supreme Court Finds Federal Life Insurance &ule
Preempt State Law in Hillman v. Maretta and Reioésr ERISA
Protections for ERISA Plan Participants and Benafies, 32 TAX MGMT.
WEEKLY J. (Aug. 2013).

Self-Settled Spendthrift Trusts. Prenuptial agregismiean take a lot of the romance
out of the impending marriage and create some teegetiations. An alternative may
be the creation of a self-settled trust beforentlaeriage. Traditionally, states have not
allowed individuals to set up “self-funded” spendthrusts. That is, the grantor of a
trust was not allowed to set up a trust againstclwhiis creditors (including a
divorcing spouse) could not make claim. As a resudiny clients have created off
shore asset protection trusts to restrict the dafrfuture creditors.

In recent years, a number of states have proviaheitet protection for a grantor of
self-settle spendthrift trusts. For example, Alaakaws the creation of self-funded a
spendthrift trust, which denies spousal claims ef’¢ime marriage existed at the time
of the trust’s creatioh’* These trusts (and similar trusts in other statesy open up
an opportunity for a client to create a self-fund@eéndthrift trust, which is protected
from a new spouse without the complication of anppeial agreement.

While a comparison of the state and foreign trusés are beyond the scope of this
article, planners should carefully consider the aadages and disadvantages of

46 (1981);Wissner v. Wissner, 338 U.S. 655 (1950). A numbfestate courts have issued similar
rulings Gee, e.g.In re Sauer, 32 A.3d 1241 (Pa. 2011)).

173 ERISA § 514(a) (codified at 29 U.S.C. 81144@0)12)) provides that ERISAshall
supersede any and all State laws insofar as they moav or hereafterelateto any [ERISA] employee
benefit plar.

174 See Douglas J. Blattmachr & Richard W. Hompesch Mlaska and Delaware:
Heavyweight Competition in New Trust La@& FROB & PROP. 32 (Jan/Feb. 1998).
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creating self-funded spendthrift trusts in onehd states which offer greater creditor
protection'’”® Such trusts may be created in lieu of or as péria gprenuptial
agreement. If created as a part of prenuptial ageeg the client should fully disclose
the existence of the trust. Preferably, the trebtsuld be created before the marriage
occurs.

Caution: A bankruptcy court may disagree with the protatsi potentially
obtained by the use of a self-settled spendthrifitt

Resource: Daniel S. RubinProtecting Assets Without the Pre-Nup: Use a Self-
Settled Trust47" ANNUAL HECKERLING INST. ON EST. PLAN. (2013).

Transfers in Contemplation of Divorce. Divorce asaly a surprise. As a result many
clients attempt to reduce the potential claims divarcing spouse. These techniques
can include:

X Hiding assets to minimize the allocation of mdrdasets upon divorce. This
approach is extremely dangerous because the digpspouse may require
statements about assets under penalties of pefljlieydeceptive practice can
also tick off the judge hearing the divorce case.

X Some planners have advised moving assets off-sBame have questioned
whether the use of such off-shore trusts provideebdivorce protection than a
U.S.-based spendthrift trust. Consider ReicheiReichers, in which the court
recognized that it had no jurisdiction over off-eldrust assets and did not
require the movement of the off-shore trust asbatk to the U.$”" Instead,
the court took into account the off-shore assetawarding Dr. Reicher’'s US
based assets to Mrs. Reichers.

X If justifiable for other purposes, it may make semo move assets into vehicles
which restrict the ability of a spouse to access timderlying assets. For
example, it might be possible to move assets irfforaly limited partnership
that has both estate planning and asset protdotinefits. Recapitalization of a
family company and the passage of voting contrahef company to entities
(e.g., trusts) outside the client’s control may maknse.

X It may make sense to exchange assets for anagihemvhich limits the benefit
to an ex-spouse. For example, a client could s@ileae of real estate for a
private annuity payable over the client’s lifetimdes a further example, a client
might transfer the residence into a qualified restal trust, retaining a limited
term of years, with the remainder passing to heirs.

1751d.; RICHARD W. NENNO & W. DONALD SPARKS, DELAWARE DYNASTY TRUSTS TOTAL
RETURN TRUSTS AND ASSETPROTECTION TRUSTS(2002); RCHARD W. NENNO, PERPETUAL DYNASTY
TRUSTS(2010); ALA-ABA, Planning Techniques for Large Estatégpr. 2002).

176 C.f., In re Castellano, 2014 WL 3881338 (Bk.MID Aug. 6, 2014); Jay Adkisson, David
Slenn & Philip MartinoJn re Castellano: A Wake-Up Call for Self-Settladsts and Spendthrift
Provisions LISI Asset Protection Planning Newsletter #2583 ftember 8, 2014).

177 679 N.Y.S.2d 233 (N.Y. Sup. Ct. 1998).
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X The gifting of important family assets might ateake sense. For example, the
use of annual exclusion gifts to gift a family fatsndescendants might make
sense. It might even make sense to have the spguse to gift-split the gift.

Caution: To minimize fraudulent conveyance issues, anystiexr in contemplation
of divorce should be made as far in advance oflitherce as possible. In addition,
if the transferor receives no consideration for tfaasfer or the court deems the
actions were intended to defraud the soon to bspexise, the transfers may be
rescinded.

Trust Payments in Divorce. A number of states halexl that mandatory distributions
(e.g., mandatory payout of trust income or a umgtlr and distributions in accordance
with an ascertainable standard can be taken intoust in setting the alimony of a
beneficiary. For example, see:

* Delaware — Garretson v. Garretson, 306 A.2d 73739

* New Hampshire — N.H. R/. STAT. ANN. 8§ 564-B:5-503(b)(1)—(2) (2015).

* Florida — EA. STAT. ANN. 88 736.0503-0504 (West 2015).

Drafting: To reduce this exposure, clients should avoid miamgatrust
distributions and ascertainable standards for theirs’’® replacing them with
discretionary trusts. To the extent mandatory trusstributions and
ascertainable standards are used, consider prgvitdat upon the filing for
divorce of an heir, all distributions to the hegdome at the sole discretion of

an independent trustee.

However, in some states the right to payments iofaady and/or child support may
still be made from discretionary trusts.Attorneys should discuss these issues with
clients and discuss whether it makes sense to rni@vsitus of trusts to jurisdictions
with better asset protection for beneficiaries.

Moreover, if a beneficiary has a legal ability tbtain the trust property (e.g., a
general power of appointment), the divorcing spomnssy be able to claim that the
assets subject to the power are a property righettaken into account in the divorce
proceedings.

Resources:

178 For example, maintenance and suppbmbligations in an ascertainable standard may be
construed to include alimony payments.

179See, e.gBerlinger v. Casselberry, 113 So. 3d 961 (FlaApp. 2013);see alsalonathan
Gopman, et alBerlinger v. Casselberryhy the Decision Was Wrong and Florida May NotaB®ad
Trust Jurisdiction for Discretionary Trust®A\SSETPROTECTION PLAN. NEWSLETTER (LISI), no. 237,
Feb. 13, 2014; Barry NelsoBerlinger v. Casselberry: Discretionary Trust Hellbe Available to an
Alimony Creditor ASSETPROTECTIONPLAN. NEWSLETTER(LISI), no. 231, Dec. 10, 2013.
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* Peter Spero, 8SETPROTECTION LEGAL PLANNING, STRATEGIES AND FORMS |
6.12;

» Steve Oshins & Bob Keeblerhe 40th Anniversary of Garretson v. Garretson:
Spendthrift Trusts and Divorce ProtectioSSET PROTECTION PLAN.
NEWSLETTER(LISI), no. 217, Jan. 10, 2013;

 Edward D. Brown & Hudson Meadrotecting Family Inheritances From
Divorce, Trusts and Estates (June 2013).

Change of Residency. Spousal rights vary widelynfrstate to state. Moving to
another state can change the inheritance rightpawers of a surviving spouse.

Opportunity: The amount of the spousal elective share can waalgly from
state to state. Georgia is the only state that doepermit a spouse to make a
spousal elective share claifff.The Georgia statu&8 provide:“A testator, by
will, may make any disposition of property thatnist inconsistent with the
laws or contrary to the public policy of the stated may give all the property
to strangers, to the exclusion of the testatortsuse and descendants.”

Opportunity: Moving to a state with a little to no augmentatafrthe spousal
share could provide opportunities to reduce the@esalpon which the spousal
elective share is computed.

Trap: Clients may inadvertently and unexpectedly insee¢he rights of a
spouse when they change the state of domicile, @.move from Georgia to
Florida). When changing residency it makes senseevaluate the rules
governing the rights of spouses and children inribe state of domicile,
particularly in Community Property states.

Opportunity or Trap? Depending upon which side of the inheritance g
on, moving an incapacitated spouse to a jurisdictigth greater benefits for
the surviving spouse may be a method of increathegsurviving spouse’s
inheritance. For example, a couple in their secoadriage with children from
prior marriages resides in Georgia. Each spouseuta@ a Will that disinherits
the surviving spouse in favor of the testator'sceeslants. The husband is now
in an Alzheimer unit and the wife (who holds a gah@ower of attorney and
medical directive) wants both of them to “retire’Elorida. Neither spouse has
waived any marital rights. The change of domiciteuld result in the wife
being able to claim a Florida spousal elective slaard make a claim against
the homestead property.

180 In Georgia a surviving spouse may be entittedaome estate funds using a statutory rule
called “Years Support.” & CODE ANN. § 53-3-1 to -20 (2015).
181 A, CODEANN § 53-4-1 (2015).
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Trap: A martial agreement that waives all spousal bhenhékefore the couple

moved to another state may not be enforceableet@xtent the spousal rights
were only acquired when the couple became a retsadeéhe second state. The
argument of a surviving spouse may be similar te BERISA issues on

prenuptial waivers — you cannot prospectively waaveight you do not yet

have. Moreover, the new state’s law may requiréaa tisclosure” as part of

any waiver to spousal rights — a requirement thatprevious waiver may not
satisfy.

*kkkkkkkkkkkk

Resources:

» Steve Oshins & Martin Beardannen v. Tannen: Keeping Trust Assets off the
Table in a DivorceEST. PLAN. NEwWsS. (LISI), no. 1904, Dec. 12, 2011.

» Jeffery PennellMinimizing the Surviving Spouse's Elective Shadd Estate
Planning in Depth (2014);

» Christopher P. Clin&Spouse’s Elective Shar@41 Tax MGMT. 8§ VI,

* Laura RosenburyTwo Ways to End a Marriage: Divorce or Death005
UTAH L. REV. 1127.

e Terry L. Turnipseed, Community Property v. The Hiex Share, 72 La. L.
Rev. (2011) Available at: http://digitalcommons.l&u.edu/lalrev/vol72/iss1/8
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Negotiation of Divorce Decrees and Marital Agreemets

Facebook use seems to be connected to the increased possibility of divorce.'®
In 2015 a New York court allowed a wife to serve divorce papers on her elusive husband using
Facebook.'®

Planning for dissolution of a marriage raises a lpemnof complicated issues. It's more
than just signing a standard form document to tirese marriage. The issues include:

Net After-Tax Value. The basis of assets transtea®a result of divorce should be an
important part of the divorce negotiating procésswever, courts may be reluctant to
get embroiled in speculative tax consequences divarce. For example, in_In Re
Marriage of Fonsteif® the California Supreme Court statedkebardless of the
certainty that the tax liability will be incurredf iin the future an asset is sold,
liquidated or otherwise reduced to cash, the tgalrt is not required to speculate on
or consider such tax consequences in the absenpeoof that a taxable event has
occurred during the marriage or will occur in coratien with the division of the
community property

While the court may refuse to get involved with tesis issues, divorce negotiations
should take into account the after-tax value (idiclg the cost of satisfying any
secured debt) of an asset, not just its fair marakte.

Example: Assume a spouse has a choice between takingi#itliédh in cash or
$1.2 million in stock which has a zero basis. Whighhe better option? For
tax purposes (assuming an immediate stock sake$1t0 million in cash may
be a better choice. Why? Assuming a combined stadefederal capital gains
tax rate of 30%, the $1.2 million is stock carrsinherent tax cost of roughly
$360,000, meaning the stock has a true after-tmevat only $840,000.

Trap: Do not assume that your client's divorce attormeglerstands the tax
ramifications of the divorce settlement. Many do@rattorney engagement
letters specifically disclaim the attorney’s resgibility for any tax or estate
planning issues involved in the settlement. If yknow a client is going
through a divorce or legal separation, advise tiremvriting that it is in their

182 SeeSebastian Valenzuela, et @&gcial Network Sites, Marriage Well-Being And Daoer
Survey And State-Level Evidence From The Unitete$t86 GOMPUTERS INHUM. BEHAV. 94 (July
2014);see alsoNeal AugensteinStudy: Facebook Affects Divorce Rates, Marital Satition WTOP
(July 14, 2014), http://wtop.com/news/2014/07/study-facebook-affetit@rce-rates-marital-
satisfaction/ (discussing the Valenzuela study).

183 Barbara Ross & Dareh Gregoridondge Says Brooklyn Woman Can Use Facebook to
Serve Divorce Paperd.Y. DAILY NEws (Apr. 6, 2015, 2:30 AM),http://www.nydailynews.com/new-
york/brooklyn/exclusive-woman-facebook-serve-divwpgapers-article-1.2174577

184 522 P.2d 1169 (Cal. 1976).
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best interest to have a competent tax advisor bentgagral part of any
settlement negotiations.

Caution: Clients and their advisors should be aware ofpbential adverse
result of a spouse receiving an asset which isreddoy a liability that exceeds
the tax basis of the asset. See the discussitreindxt section of this article.

Tax Basis Records. There are no federal laws maengd#tat the transferor spouse
provide basis and holding period information to tlezipient spouse. Although
Treasury Regulatiod® require that such information be provided at iheetof any
transfer, there are no penalties for failing tovle the information.

Drafting: Any property settlement agreement should reqhia¢ the transferor

spouse provide the transferee spouse with sufticemords to support both the
basis of the property and its holding period. Withsuch information, the IRS
could challenge the client’s unsupported tax fiding

Alimony is Earned Income. I.R.C. 8219(f)(1) prowdthat alimony is considered
earned income for IRA purposes.

Opportunity: Assume a non-working 51-year-old spouse is ggttlivorced.
Allocating a portion of any “property” settlememt long-term alimony (e.g.,
$6,500 per year) would create an income tax deoludtir the payer and allow
the payee to fund a tax-deductible IRA contribution

Interestingly, I.R.C. 8219(f)(7) provides that ntaxable combat pay is also treated as
earned income for IRA contribution purposes. Is¢letheme here?

Dependency Deductions. The tax savings from beiniifled to the dependency
deduction for a couple’s children should be a pathe negotiations. Assuming all of
the dependency exemption requirements are'thi#iie parents can enter into a written
declaration®” governing which of them will be entitled to theeexption for a
dependent child®® While the parent in the higher income tax brackiét mormally
receive the greater tax benefit for the dependeexgmption, the phase-out of
personal and dependent exemptions for higher indexyayers should be taken into
account in making this decision. Before makingralfidecision, run the projected tax
benefits for each spouse over the years they roglentitled to the deduction.

185 Temp. Treas. Reg. § 1.1041-1T, Q&A-14 (2015).

186 I.R.C. 8152(e) (2015).

187 The form’s requirements are provided for inabreReg. § 1.152-4(e)(1) (2015).

188 Ellen D. Cook,Final Regs. Clarify Which Divorced Parent Can Clai@hild As
Dependent81 RRAC. TAX STRATEGIES206(Oct. 2008).
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In some state¥’the court does not have authority to award the niggrecy deduction
to the non-custodial parent without the custodiarept's approval, giving the
custodial parent additional leverage in the negona.

Trap: The custodial parent is normally the party resae for filing and
paying the “kiddie tax” of an applicable chittf

Trap: A parent may revoke the dependency declaratiomddifying the ex-
spouse and filing IRS form 8332

Divorce Trusts. Divorces are seldom amicable. Agsult, conflicting perspectives
and desires for control can create implacable desagents. For example, a less
wealthy spouse will be concerned that the wealtbpuse will renege on support
payments or have future financial problems. ThelthiEa spouse may not want a
former spouse to remarry and still receive benefitshe wealthier spouse may not
want to benefit the heirs of the soon-to-be ex-spou

One solution may be the creation of a divorce tr\ghile divorce trusts are not

regimented, there are general terms that will ndyna@ply. For example:

* The trust could provide for payments equal to te#lement terms between the
divorcing couple.

» The trust must generally be irrevocable to avoidease tax consequences and to
provide the beneficiary spouse some assuranceyoiqa.

While creative planning may offer new approachasmiost cases, these trusts will
generally fall into one of the following approachéssume the husband has a higher
new worth in the following examples.

Lifetime QTIP The husband can create a lifetime QTIP trusttiier wife, with the
provision that the trust rolls over to a trust i descendants at her death. The assets
remain available to benefit the wife for life. Aéihdeath the basis in the assets step-up
to their fair market value and her available esetemption can reduce the family’s
overall estate tax. The husband makes a timelytieteto treat the trust as a QTIP
trust* eliminating any gift tax on the transfer to thest:

Trap: Code § 682 provides that upon divorce, the d@pmise pays tax on
distributed income from a trust that was a grarttoist as to the donor
spousée?® For gift tax purposes, a qualified terminable iies¢ property trust is
a trust in which the donee spouse has a qualifiyingme interest for life and

189 C.f., Georgia: Blanchard v. Blanchard, 401 &H.14 (Ga., 1991).
190 I.R.C. § 1(9)(5) (2015).

191 Treasury Regulation § 1.152-5(e)(3) (2015).

192 I.R.C.8 2523(f)(4) (2015).

193 I.LR.C. § 682 (2015).
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to which a gift tax QTIP election has been m&fe.An interest subject to
termination upon a divorce will not qualify for thgft tax QTIP electiort®
Therefore, post-divorce trust income must contitmebe distributed to the
beneficiary/spouse. Normally, the trust would lesated as a defective grantor
trust, with the grantor/spouse being allocatedititeme of the trust?® But,
Code 8§ 682 overrides the grantor trust rules améstarust income to the
divorced beneficiary/spouse. However, Code § 688sdd apply to shift
income tax on accumulated capital gains from tlamtgr/spouse (or the trust)
to the beneficiary/spouse post-divofcélf the lifetime QTIP is a grantor trust
as to principal, the grantor/spouse will continwe gay income tax on
undistributed capital gains post-divorce during thiéetime of the
beneficiary/spousée?®

Bypass TrustBut what if the donor spouse wants the trust segroviding benefits
to the soon-to-be ex-spouse before her death &dtgr,a stated number of years or the
remarriage of the spouse or when she remarriesiffaincase, the donor spouse will
effectively be forced into using some form of &fime Bypass trust because the rules
governing QTIP Trusts would not permit such an yeadrmination before the
beneficiary/spouse’s death. There are at leastmamr downsides to this decision.
First, upon the termination of the trust benefitshte ex-spouse, there is no step-up in
the basis for the trust assets. Second, the tnlldbavcovered by the grantor spouse’s
transfer tax exemption rather than the former spsusxemption. However, with the
limited number of states with a death tax and tigé federal transfer tax exemption,
this issue will not be a pertinent part of mosewts’ decisions.

Reversionary TrustThe grantor of the trust may want the assetdieftitust to revert
to the grantor upon certain prescribed events,(death or remarriage of the former
spouse), particularly if there are no children friiva marriage who could be named as
remaindermen. If the trust provides that it revéstshe settler at its termination (i.e.,
the end of support obligations), then the trust wdrmally be includable in the
settler's estaté®® However, assuming the trust is satisfying dedietitivorce
obligation, there may be an offsetting estate deolicWith the larger federal transfer
exemptions creating fewer taxable estates, revasyotrusts may become more
acceptable from an estate tax perspective.

194 |.R.C. 82523(f)(2) (2015).

195 Treas. Reg. §2523(f)-1(c), 25.2523(e)-1(f) ®01

196 Code § 672(e)(1)(A).

197 PLR 200408015

198 For a more detailed discussion of this tope,; 8arry Nelson & Richard Franklimter
Vivos QTIP Trusts Could Have Unanticipated Inconas Results to Donor Post-DivorcEelS| Estate
Planning Newsletter #2244, (September 15, 2014).

199 See: I.LR.C. § 2036 (2015).
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Trap: The transfer of assets to a trust for the bemnéfén ex-spouse (as opposed to a

direct transfer to an ex-spouse) can create taxaigeme to the transferor. For

example:

» A transfer of an asset having a liability in exceébasis can create current taxable
income to the transferdf®

» A direct transfer of an installment sale note &pause or ex-spouse as a result of
a divorce is not a taxable dispositidhHowever, if the transfer is in a trust for the
spouse or former spouse, the disposition is taxaltlee transferor.

Charitable Remainder Trust. One creative solutiodivorce negotiations is to have
the wealthier spouse create a charitable remaimdstr (“CRT”) that names the soon
to be ex-spouse as lifetime beneficiary. The graofothe trust obtains a current
income tax deduction equal to not less than teogmtrof the value of the contributed
assets. The sale of an appreciated asset conttitatehe trust would not create
current taxable income to the trust or grantor. fnantor could retain a lifetime
income interest from the trust after the deathh&f é€x-spouse. Finally, the grantor
spouse could retain the right to change the clidgiteemainderman during his life.
The charities could include a Donor Advisor fundhathe grantor or grantor’s family
as donor/advisor or a private foundation createthbygrantor.

The ex-spouse receives an income stream for lifieinof direct ownership of assets.
For a financially challenged spouse, this mighalzmod choice for at least part of the
benefits they receive as a result of the divorce.

Opportunity: The CRT for the wife can have a provision thatnieates the
CRT upon the remarriage of the spouse or upon atbetingencie$®? The
contingency is not taken into account in calculatine value of the charitable

remainder interest and the resulting charitableidéon?°®

Divorce and Charitable Remainder Trusts. Many radrilients have created CRTs
that have a lifetime payouts for the lives of twe spouses. Can the CRT be divided if
they get divorced®* The IRS has approved such divisigfs.

Opportunity: In lieu of a division of an existing CRT, theedlits might provide
that one of them renounces all of their rights he CRT as a part of the

200 See: I.R.C. 8§ 1041(e) (2015). See the discudgsidhis article on liability in excess of
basis.

201 I.R.C. § 453B(g) (2015). The Code section haaranthetical exception to the exclusion
from taxability that providesdther than a transfer in trust

202 I.R.C. § 664(f).

203 I.LR.C. § 664(f)(2).

204 For a more detailed analysis of this issue P&sean,PLR 200824022 and Rev. Rul. 2008-
41 — CRTs Can Be Divided At Divorce Without Selilibg or Termination Tax Risk.ISI Charitable
Planning Newsletter # 134 (Jul. 14, 2008).

205 I.R.S. P.L.R. 200824022 (Jun. 13, 2008); Rew. F008-41, 2008-2 C.B. 170.
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negotiated divorce terms. This renunciation migbkate a charitable deduction
to the disclaiming party because the present vafuehat the charity will
receive may have increased. If they file a jointume in the year of the
renunciation (e.g., they remain married until tledofving year), the non-
disclaiming spouse could receive a tax benefit ftbenrenunciation.

Retirement Plans. In managing the divorce negotiati advisors and clients should
understand the differences in the tax treatmentasfous retirement plans. For
example, if distributions are made pursuant to alifiegd domestic relations order
(QDRO) from a qualified retirement plan to an aiedive payee before the plan
participant reaches age 59%, then the funds camitbdrawn without having to pay
an early withdrawal penalty of 108% A similar exception does not apply to IR,

Trap: In Hartley v. Commissione”® the Tax Court ruled that when a family
court required the plan participant to withdrawahds from his ERISA
retirement plan to pay for alimony, the 10% eariyhdrawal penalty applied
because the payment was made to the plan particgreghnot an alternative
payee as required by I.R.C. 8§ 72(t)(2)(C) and a QD¥as never prepared.

Opportunity: Assume a husband is a participant in a definecefiteplan.
Based upon his health and family history, the hodbbelieves he will live
longer than the mortality tables indicate. By neitag all of the defined benefit
account and giving other assets to his wife, trebhnd might retain a greater
financial benefit then actuarially calculated bg filan administrator.

Opportunity: If a retirement plan distributes employer sedesitthe value of

the employer stock which is distributed may be thaethe plan’s basis in the
stock rather than its current fair market vaitielf the holding periods are
met?!? the subsequent sale of the stock can be treatedcasital gain. If a

retirement plan holds appreciated employer stobk, after-tax benefit of
receiving employer stock from the plan should be p&the decision process
on deciding which assets each spouse will receive.

ERISA generally provides that the retirement bdnefia qualified retirement plan
cannot be assignet! The statute provides an exception for assignmianident to a
divorce?*? In order to pass a portion of an ERISA retirentegnefit to an ex-spouse,

206 I.R.C. § 72(1)(2)(C) (2015); I.R.S. Notice 83;1987-1 C.B. 432.

207 I.LR.C. 8 72(t)(3)(A) (2015).

208 104 T.C.M. (CCH) 553 (2012).

209 I.R.C. 8402(e)(4)(A) (2015) and I.R.S. Notice 98-24, 1998IR.B. 5.

210 See I.R.S. Notice 98-24, 1998-17 I.R.B. b tfte rules governing applicable holding
periods.

211 I.LR.C. § 401(a)(13) (2015).

212 The Pension Benefit Guaranty Corporation kased a helpful booklet on divorce and
Qualified Domestic Relations Orders. The bookletiides sample forms and a checklist. Copies can be
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the divorce decree must satisfy the requirementfko€. § 414(p).

Trap: In Hendon v. E.l. Dupont Nemours & C8° the Sixth Circuit Court of
Appeals ruled that even when a divorce decree amdtiah dissolution
agreement provided that a divorced spouse waivgttsrito a ERISA
retirement plan, the ex-spouse was still entitledhe qualified plan assets
upon the death of the plan participant. The Cauldd that the waiver was not
in compliance with the requirements of ERISA.

I.R.C. 8§ 457 deferred compensation plans for gawemtal and non-profit employees
are also subject to the qualified domestic relatiwders?** Federal law does not
require a qualified domestic relations order falivarced-based IRA transfél®

Creditor Issues. Financial problems are often & caase of divorce. As a result there
may be numerous creditor related issues in therckvprocess.

Caution: If property transfers as a consequence of therdeswere deemed to
be made in order to hinder, delay or defraud coeslitthen the transfer could
be rescinded as a “fraudulent conveyance.”

Opportunity: If there is the possibility of bankruptcy for ar-spouse, then the
non-bankrupting spouse is well advised to obtam dklvice of bankruptcy
counsel before the settlement is finalized. Whilgr@perty settlement may be
deemed a preference or fraudulent transfer, itess llikely that a support
obligation to a spouse and children would be ovedd. Moreover, payments
for alimony, maintenance and support are not diggable in bankruptcs®
Therefore, one method of protecting a divorcing usgo of a financially
distressed party may be to treat the payment a®al and support—albeit at
a potential tax cost to the recipient ex-spoi$e.

Trap: Many clients mistakenly believe that because dherce decree or
settlement requires one spouse to pay marital debeslitors cannot seek
recovery from the other spouse. Because the cretitoot a party to the
contest, it is normally not restricted in its righFor example, assume a couple
had co-signed a line of credit note, and the diealecree assigned the liability
to the husband. If the husband declares bankrugitey the divorce, the ex-
wife might still be responsible for the debt.

found atwww.pbgc.gov/publications/
213 No. 96-6233, 1998 WL 199824 (6th Cir. Apr. 1898).
214 See |.R.C. § 414(p) (2015).
215 26 USCA 8§ 408(d)(6) (2015).
216Seell U.S.C. § 523(a)(5), 727, 1141(d)(2), 1228(c)13R8(a)(2) (2012).
217 i.e., the recipient of the alimony is taxalblB.C. 8§ 61(a)(8), 71(a) (2015).
218 For more information on this issue see: Kathfgnkel, ETATE PLANNING AND WEALTH
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Opportunity: ERISA Plans are exempt from the claims of mosditors®*®
Original IRA owneré®® have a federal bankruptcy exemption of up to $1.0
million plus the full value of IRAs which receivedllovers of ERISA plan&**

A number of statéé® also provide creditor protection for IRAs. As aulk,
divorcing clients in financial difficulty should dieir best to retain their own
retirement assets upon a divorce and try to obtigints to their spouse’s
retirement assets.

Life Insurance. As a part of divorce settlemente onboth spouses may be required
to maintain life insurance on their life for thenledit of an ex-spouse and/or children.

If the insured former spouse wants to deduct tkaramce premiums as alimony, the
insured should consider having the ex-spouse bé lmoiner and irrevocable
beneficiary of the policg?® However, many divorced clients have a rather aver
reaction to an ex-spouse benefiting from their loleat

Trap: If the policy has a significant cash value and touple is no longer
married when the transfer to the ex-spouse is mtme transfer may be a
taxable gift for gift tax purpose€é? Moreover, if the insured dies within three
years, the death benefit could be pulled backtimdnsured’s estafé>

Trap: In Smoot v. Smoot, life insurance proceeds paid tormer wife from a
policy owned by the decedent were taxable in thate<®° As a result the
former wife was required to contribute to the est@xes due on the taxable
estate?”’ The case illustrates two problems with divorceted life insurance.
First, the ex-spouse will not be happy about theimition of any insurance
proceeds by the applicable state or federal estates. Second, because the
insurance death payment is made directly to theméorspouse, the executor of
the estate may have a hard time getting funds foilmecformer spouse to cover
their portion of the estate taxes.

PRESERVATION STRATEGIES ANDSOLUTIONS § 53.17 (1994).

21929 U.S.C81056(d)(1); 26 U.S.C8 403(b); Patterson v. Shumate, 504 US 753 (1992).

220 Inherited IRAs do not have similar protectidBee the later discussion of US Supreme
Court decision of Clark v. Rameker.

22111 U.S.C8522(n).

222 See for example: 11 U.S.C. § 541(c)(2) (20G2);CoDE ANN. § 18-4-22 (2015)see also
Meehan v. Wallace, 102 F.3d 1209 (11th Cir. 198pplying the Georgia law).; See the IRA State
Exemption Chart dtttp://moranknobel.com/retirement.htm

223SeeRev. Rul. 70-218, 1970-1 C.B. 19.

224 Although the large federal gift exemption wowpldactically render this issue moot for
most clients.

225 |.R.C. 82035 (2015).

226 Smoot v. SmopNo. 2:13-cv-00040 (S.D. Ga. Mar. 31, 2015)

227Seel.R.C. § 2206 (2015).
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Drafting: Divorce agreements should clearly state thatfthmer spouse is
responsible for any applicable portion of any statéederal estate taxes on the
insurance proceeds. Moreover, the insured’s Witlusth specifically provide
that the insurance recipient is required to pay @pplicable taxes in order to
avoid having the taxes reduce the residuary estate.

Opportunity: If the former spouse is the owner of the polityg ex-spouse will
direct the ultimate disposition of the death pralsednstead, the insured could
place a policy in an irrevocable life insurancestr{an “ILIT”) and give the ex-
spouse a beneficial interest until the spouse ey dharried or co-habitated,
at which time the benefits of the trust could plise of transfer taxé® to
other heirs (e.g., the children from the first mege). If the policy is owned by
an ILIT, the insured will lose the alimony deductidor the payment of
insurance premiums, but as the creator of the,tthstinsured can also direct
the ultimate disposition of the death proceedshéf ILIT is properly created
and operated, the policy is also excluded fromirieared’s taxable estate.

Trap: If the divorce decree provides that the insurgmaecy will revert to the
insured upon the satisfaction of the divorce obiayes it was designed to fund,
then this reversionary interéStmay result in the husband having to include
the policy in his taxable estate, even when theuspas the irrevocable
beneficiary’®® However, the decedent’s estate may qualify foreatate tax
deduction for the amount of the proceétsin many cases it will be better to
have the settlement agreement provide for tramdfére policy into a trust for
the benefit of any joint descendants.

Trap: Assume a former spouse obtained a life insurgradiey on the ex-
spouse. Does the insured ex-spouse have an obhgaticooperate with the
former spouse to retain the policy? In a Kansag&up Court decisioft? the
court ruled that a husband had no obligation t@ hie¢ ex-spouse maintain a
life insurance policy on his life. The case largalyned on Kansas Statutes
Annotated § 40-453(a), which provides that an iaBble interest ceases when
an insured requests the insurer to terminate ofrapew the policy applicable
to such person's life. The Court notede*hold a court order requiring a child

228 On transfers of an existing life insurancegoto the ILIT, the insured/owner must
survive the transfer by three years for the pdiiche outside the insured/owner’s taxable estate.

229 I.R.C. 82042(2) (2015).

230 Rev. Rul. 76-113, 1976-1 C.B. 276; Estate ofid¢ac v. Comm’y 103 T.C.M. (CCH)
1434 (2012); Louis A. MezzulldJsing Life Insurance to Satisfy Support Obligatiam& Divorce 38
EST., GIFTS& TR. J. 329 (November 2013).

231 Rev. Rul. 76-113. 1976-1 C.B. 2%&g alsd.R.C. § 2053(a)(4) (2015).

2321In re Marriage of Hall, 286 P.3d 210 (Kan. 2012¢e alsdHoward M. Zaritsky, Marriage
of Hall: Ex-Husband Cannot Be Made to Cooperate with Efe'd/Attempt to Maintain Life Insurance
Policy on His Life EST. PLAN. NEWS. (LISI), no. 2012, Oct. 15, 2012.
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support obligor to cooperate with a child suppohligee's efforts to obtain
insurance on the life of an obligor is against palgolicy, as expressed by the
Kansas Legislature in K.S.A. 40-453(a).”. . .

Drafting: In drafting the divorce settlement agreementcspally provide
that any ex-spouse who is insured by the other spouust cooperate in
maintaining the coverage. The responsibilities paying for the insurance
should also be spelled out.

Revocation of Rights in Existing Trusts. Many ctenhave created existing
irrevocable trusts (e.g., an ILIT) in which a sotm be ex-spouse is a Trustee,
beneficiary and/or holder of rights over the truglg., a limited power of
appointment).

Drafting: The settlement agreement or the irrevocable tteshs should
provide that the former spouse irrevocably renosratkof the spouse’s rights,
powers and other benefits in any existing trust®numlivorce or legal
separation.

Gifting and Divorce. The couple’s transfer tax eyxgions and annual exclusions
should be viewed as a tradable asset. Remember ndteperating losses used to be
sold? Advisors should look at the available trantd& benefits of each spouse in the
same light when a divorce occurs. The unused amsk exemption of a less wealthy
spouse can be a valuable asset to the wealthiesspo

Opportunity: A husband wants to begin transferring equity is family

business to children from a prior marriage. He &a@senuptial agreement that

restricts the rights of the current spouse. Theaper has provided a discount

in value of 40% for the minority interest he wilahsfer in the business. If the

spouses elect gift-splitting, the donor spouseeftattively transfer his and his

wife’'s transfer tax exemptions (with an applicabi@uation adjustment of

40%) to a generation-skipping trust and could obgai transfer tax savings of

up to $3,620,006% There are multiple ways to make the trade-offidiig:

* The husband could modify his Will to provide a mgemerous trust for the
benefit of the soon-to-be former wit&’ or

* The husband could create an ILIT or non-insurangst tvith other assets
that provides a life interest to the ex-spouse, Which passes the trust
assets to the husband’s family at the ex-spousthdor other triggering
event such as a remarriage), or

* The husband might provide a larger property settl@no a soon-to-be ex-

233 i.e., $5,430,000 (spouse’'s 2015 gift exemptiatiycounted at 40% ($9,050,000 in
transferred value), multiplied by the top estatertie of 40%.
234 Although the wife will normally prefer an irresable transfer and current benefits.
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wife. “In return for saving me $3.6 million in transfexes, | will agree to
increase the property settlement by $2.0 million.

Opportunity: Both spouses have been married before and betlwaalthy.
One spouse has 10 potential donees and the oth@0Ohzotential donees. Each
of them can double the non-taxable annual exclusfahe other, without any
adverse impact to either spouse’s estate planmhde saving both families
significant estate taxes.

Drafting: Make sure there is a document in which each spagsees
to sign a gift tax return for the year in which yheonsent to gift-
splitting.

Opportunity: In an amicable divorce, clients should also nevibe possibility
of using their transfer tax exemptions more effed}i. For example, assume a
husband and wife could each create Bypass/Exemptists naming the other
as beneficiary. These irrevocable trusts could gestate tax-free and protect
the ex-spouse/beneficiary from creditor claimse@is should make sure that
the terms of the trusts do not “mirror” each otkeeravoid application of the
reciprocal trust doctrin€® If the doctrine applies, both trusts will be igadr
for transfer tax purposes.

Tuition Payments. A settlement agreement may reghat the wealthier spouse fund

the college education of family members of the l@ealthy spouse. Clients should be
careful to make the payments in a manner which doégroduce a taxable gift. For
example:

Instead of reimbursing an ex-spouse for the cosh alescendant’s tuition, the
payment could be made directly to the instituihOther education related
payments to the descendant could be covered 1#h@®00 annual exclusion.

As a part a divorce decree, the couple might atmusider the pre-funding of
college costs for descendants (especially youngscahdants) using Section 529
Plans. Section 529 permits donors to pre-pay upvéoyears of annual exclusion
gifts to fund a Section 529 plar.

The IRS has agreed that a grandmother’s advancegudyof her grandchildren’s
tuition at a private secondary school were nonibexaifts pursuant to I.LR.C. 8
2503(e)**® However, the advance tuition payment cannot bendsd if the
beneficiary fails to attend the school. This ruloffers an opportunity for wealthy

235SeeCheryl L. HaderPlanning to Avoid the Reciprocal Trust Doctrjrig6 EST.PLAN. 358

(Oct. 1999); Paul E. Van HorReciprocal Trusts Revisited9 RRAC. TAX LAW. 39 (Summer 2005).

236 |.R.C. §2503(€) (2015).
237 I.R.C. § 529(c)(2)(B) (2015).
238Seel.R.S. Priv. Ltr. Rul. 9941013 (July 9, 1998ke alsd.R.S. Priv. Ltr. Rul. 200602002

(Jan. 13, 2006).
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divorcing spouses to potentially pre-fund a fanmigmber’s education and reduce
their respective estates.

Page51 of 101



Alimony, Child Support, Property Transfers & Unexpected Tax Issues

Albert Einstein’s Nobel Prize money went to his exvife
as part of his divorce settlement®®

Alimony. Properly structured, alimony payments aomsidered gross income to the

recipient®® and are deductible to the paydt.In order for a payment to qualify as

alimony, all of the following must occif?

X The payment must be made in cash.

X The payment must be made pursuant to a divorcevrdten separation
agreement?*Payments made to a spouse prior to the executiardoforce or
separation agreement may not qualify as alimonyneays2*

X Payments made on behalf of the recipient spoase third party must be
evidenced by a timely executed document.
X The payor’s obligation to make the payment tert@sat the recipient’s death.

If there is any obligation to make an alimony paping¢or a substitute
payment) after the recipient's death, all such gats) including those paid
before death, are not treated as deductible alitAtny

If divorced or legally separated, the couple nlivstin separate households.
The couple does not file a joint return (i.ethigy are legally separated).

“The divorce or separation instrument does not degig such payment as a
payment which is not includible in gross income amthis section and not
allowable as a deduction under sect@tb.”

M X X

Drafting: While the alimony rules seem fairly straightfordiathis is one area
where drafting documents without proper tax adwe® have unfortunate
consequences. For example, in Croteau v. Commissitia taxpayer drafted
his own settlement agreement using someone elgegement as a format.
Because of improper language, the Tax Court riiat $34,000 in “alimony”

payments were instead a non-deductible propertieseint. Not only did the
husband lose a $34,000 annual deduction, the Calsd permitted an
accuracy-related penalty to be assessed.

239 Mileva Einstein-Mari¢ BIOGRAPHY, http://www.biography.com/people/mileva-einstein-
maric-28267§last visited June 5, 2015).

240 I.LR.C. 8%1(a)(8), 71(a) (2015).

241 I.R.C. § 215(a) (2015).

242 |.R.C. § 71(b) (2015).

243 SeeMilborn v. Comm’r, 109 T.C.M. (CCH) 1056 (2015) ¢dussing the definition of a
“written separation agreement”).

2441d.

245 1.R.C. § 71(b)(1)(D); Okerson v. Comml23 T.C. 258 (2004).

246 75 T.C.M. (CCH) 1550 (19983eeHow Not to Get an Alimony Deduction - Draft Your
Own Settlement AgreemeB8 JTAX'N 184 (Mar. 1998).

Page52 of 101



Trap: If the alimony payments are reduced or terminakading the first three
calendar years after the first payment of alimongeparate maintenance fees,
the payor spouse may be required to recapture séthe previously obtained
alimony deductioné*’ The IRS provides a worksheet for computing the
amount of the recaptured deductfSh.

Trap: The Tax Court has rulé® that the termination of alimony upoithe
graduation from high school of the youngest chikkulted in the denial of an
alimony deduction. The Tax Court ruled that I.R&Z1(c)(2) provides that the
amount of any payment that is subject to contingenioivolving children must
be considered payment made for the support of thiéd.cThe Code
specifically lists “child leaving school” as an exple of such a contingency.

Trap: The Tax Court has rul&d that when a divorced parent cannot pay
alimony and child support, the payments will fipgt applied to child support,
effectively reducing the tax deduction for the spwmaking the payment.

Trap: Generally, workers’ compensation claims are eketh from
income®'The IRS recently issued a private letter rufihthat indicates that
payments of a former spouse’s workers compens#tian ex-spouse pursuant
to a qualified domestic relations order was notleked from income.
Effectively, the payment to the ex-spouse convettedpayments from non-
taxable to taxable.

Generally, the payor ex-spouse does not have thheld taxes on the alimony
payments. It is the responsibility of the recipiemtspouse to make sure sufficient
taxes have been withheld or estimated taxes haste b&d. However, if the recipient
ex-spouse is a nonresident alien, a withholdingrémpuirement may be imposed on
spouse making the alimony paymeftsReview any tax treaty between the U.S. and
the recipient’s country of residence because it roegrride the requirements for
withholding.

Alimony which remains uncollected at the recipienfeath is considered income in
respect of a decedéritand can result in the imposition of both state featral estate
and income taxes.

247 1.R.C. § 71(f) (2015).

248 SeeU.S.DEP T OF TREASURY, INTERNAL REVENUE SERV., PUBLICATION 504, DIVORCED
OR SEPARATEINDIVIDUALS, Worksheet 1 (2014).

249 Johnson v. Comm’r, 107 T.C.M. (CCH) 1358 (2014)

250 Becker v. Comm’r, T.C. Summ. Op. 2015-2.

251 I.LR.C. § 104(a)(1) (2015).

252 PLR 201521009.

253 I.LR.C. § 1441(a) (2015).

254 |.R.C. § 691 (2015%eeKitch v. Comm'r, 103 F.3d 104 (f(Cir. 1996).
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Caution: Taxpayers should expect a greater IRS focus opgprreporting of alimony
payments. On March 31, 2014, the Treasury Insp&&émeral for Tax Administration
issued a report entitledsignificant Discrepancies Exist Between Alimony uédns
Claimed by Payers and Income Reported by Recipiém3he report noted that 47%
of the examined tax returns claimed alimony dedwustifor which income was not
reported on a corresponding recipient’s tax retrnhe amount of alimony income
reported did not agree with the amount of the dedudaken.

Child Support. Payments designated as child sumperinot deducible by the payor
and do not constitute taxable income to the rentpparent>® A payment is deemed
for child support if any one of the following oceur

X The divorce agreement designates it as child stippo

X The payment reduces at times tied to a childthbdays (e.g., age 18),

X The payment reduces when an event occurs to thie(etg., marriage), or
X The payment reduces at a time clearly associaitidavchild related event.

A related issue to child support is deciding whimdrent receives the dependency
exemption for the child. See the prior discussion.

Property Transfers. Most property transfers that ‘ancident to divorce” are not
taxable to either spoud®’. However, there are some situations in which inctemes
can be imposed, including:

X If a property settlement is made with a non-residaien, § 1041 does not
apply, and the transfer may be a taxable e%&nt.
X A direct transfer of property to a divorcing speus not a taxable event when

the liabilities secured by the property exceed tit@msferor's basis in the
property. However, if the transfer of the same propis made to a trust for
the benefit of the divorcing spouse, the differeneveen the secured liability
and the transferor’s basis in the property mayalalile to the transferét®See
the discussion in the next section.

X Accrued interest on Series E and EE US Savingsi8anust be recognized by
the transferor of the bonds, even when the traiisfipart of the divorcg&’

X Many divorcing spouses make settlement paymengs awumber of years.
Any interest on an installment obligation will bexable to the recipient
spouse®!

255 Copy available at:
http://www.treasury.gov/tigta/auditreports/2014rept201440022fr.html

256 1.R.C. 8871(c), 215(b) (2015).

257 1.R.C. 81041 (2015).

258 I.R.C. §1041(d) (2015).

259 I.R.C. 81041(a),(e) (2015).

260 Rev. Rul. 87-112, 1987-2 C.B. 207.

261SeeGibbs v. Comm’r, 73 T.C.M. (CCH) 2669 (1997); Seymv. Comm’r, 109 T.C. 279

(1997).
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Opportunity: The IRS has ruled that the transfer of non-gigalistock options

and deferred compensation to a spouse incidentldigorce did not result in
any taxable income to the employed transferor/spttisin addition, the

transferee spouse was taxed on the options andretfeompensation only
when the spouse actually or constructively recethedbenefits.

262 Rev. Rul. 2002-22, 2002-19 |.R.B. 849 (May®)2).
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Income Taxes, Tax Basis, Marriage and Divorce

Ronald Reagan is the only person to be elected a$ President
after having had a divorce

Carry-Over Basis in Divorce. Pursuant to 1.R.C.08 1L if property is transferred to a

spouse or an ex-spouse as a consequence of agjitteectransfer does not generally
create taxable income and the recipient spouse tgetdull carryover basis of the
transferor. Unlike gratuitous transfers to non-g@®, the recipient's tax basis is not
impacted if the tax basis is higher than the fairket value of the transferred as<ét.

Trap: Obtaining a carryover in basis is not always adything. For example, in
Godlewski v. Commissionéf:'a husband transferred cash to his wife in return fo
her transferring their residence to him. When thsband sold the house, he
treated his cash payment to the wife as addititeabasis in the residence. The
Tax Court ruled that there was no basis adjustment.

Liability in Excess of Basis. In general, a preitiemansfer of property secured by a

debt that exceeds the tax basis creates a taxablg & the transferor. .R.C. 8
1041(e) provides an exception to this rule and @@l trap to the ex-spouse that
receives the property. If property is transferr@éatly (but not in trust) to a spouse or
ex-spouse and the property has a liability in exaddts basis, no recognition occurs
on the transfer and the recipient spouse takesranaferor spouse’s basfs.But, if
the recipient spouse later transfers the assetarti@unt by which the secured debt
exceeds the tax basis can be taxable to the ratigeuse.

Example: Assume a divorcing wife owns a tract of land thas a fair market
value of $2.1 million, a basis of $200,000 and sedwebt of $1.5 million. The
husband receives the property as a part of therabvand immediately sells it,
thinking that he gets to keep the $600,000 in ggWithen his CPA asks him about
the tax basis in the transaction, the husband relspwith ‘Wwhat’s tax basis?The
recognized gain is $1.9 million. Assuming a statd federal effective income tax
rate of 30%, the taxes on the sale are $570,0@0inlg the client with $30,000
after payment of the mortgage. Instead of getti6@0$000, the husband nets
$30,000 before payment of commissions. Assumingoaséles commission, the
husband could actually be out of pocket for the.sal

Opportunity: But assume the above client's husband was telignihand they are
not getting divorced. The client gifts the propediyectly to the husband, who
specifically passes the real property to a trusttfe benefit of the couple's

263 |.R.C. § 1015 (2015).
26490 TC 200 (1988).
265 For a more detailed analysis of this issue, B®eRIS BITTKER & LAWRENCE LOKKEN,

FEDERAL TAXATION OF INCOME, ESTATES AND GIFTS,  44.6 (2015); I.LR.S. P.L.R. 9615026 (Apr. 12,
1996); I.R.S. P.L.R. 8644012 (Jul. 31, 1986); Tréd=y. § 1.041-1T(d) Q&A 12 (2015).
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children. Not giving any beneficial interest in ttrest to the donor/wife avoids
any possible application of section 1014(8)The gift to the husband does not
create a taxable event to the wife, even thougHialhdity on the asset exceeded
its basis. When the husband passes away, the & ibareases to $2.1 million.
Assume the property is immediately sold. The tslsbuld have no recognized
gain from the sale, netting an after-tax profit3600,000 (less mortgage payoff,
closing costs and commissions).

Tax Carry-forwards. The unused tax loss carry-fedsaf a decedent are not carried
over to the estate or the heiféInstead, they simply vanish. There are at leastethr
ways that expiring losses could be used. Firstclieat (or persons holding a general
power of attorney) could take actions to use angirg)g losses (e.g., accelerating
taxable income to offset a net operating loss (“RipLSecond, a spouse who files a
joint return for the year in which the decedentusm dies might take pre-mortem
actions to create personal taxable income to offsetsoon-to-expire losses. Third, a
surviving spouse can take post-mortem steps t@ea@ser surviving spouse’s taxable
income that is reflected on the final joint taxuret”®

Example: Assume the deceased Husband left a $400,000 NOh Fis failing
business. In the year of the Husband's death, tifie &uld convert $400,000 of
her IRA to a Roth IRA to take advantage of the BrgiNOL.

Caution: To determine the actual tax benefits, always He tnath before
implementing the strategy.

266 John J. Scroggin/nderstanding Section 1014(e) and Tax Basis PlapritisT. PLAN.
NEWSLETTER (LISI), no. 2191, Feb. 6, 2014;dWARD M. ZARITSKY, TAX PLANNING FOR FAMILY
WEALTH TRANSFERSY 8.07[5] (5th ed. 2015); Mark R. SiegetC Section 1014(e) and Gifted Property
Reconveyed in Trus27 AKRON TAX J. 33 (2012).

267 See Rev. Rul. 74-175, 1974-1 CB 52.

268 |.R.C. § 6013(a) (2015).
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Transfer Taxes

In Ancient Rome, Augustus (63 B.C.—A.D. 14) passdaws compelling people to marry
and penalized those who remained singf&?

A number of unique gift, estate and generation{skig tax issues surround marriage,
divorce and legal separation. Some of these issgksle:

Spouse not a U.S. Citizen. If the donee is not &. Wditizen, a gift tax marital

deduction is not allowed. Moreover, gifts cannotrbade to a Qualified Domestic
Trust as allowed for estates. Instead, the anmaligion for gifts to non-U.S. citizen

spouses is increased to $100,600The exclusion amount number is inflation-
adjusted and has increased to $147,000, effeaive0f15>"*

Opportunity: Where a client is married to a non-US citizere thansfer of
$147,000+ each year to the spouse may provide fisigmi tax savings.
However, if the spouse is a U.S. resident at tne of the spouse’s death, then
the assets may still be taxable when the spouse Miereover, the spouse’s
home country may also impose a death tax on thetsaasthe spouse’s death.

Property Transfers and Gift Taxes. Property setl@simust be reviewed in light of
the possible imposition of a gift tax. I.R.C.Z523 provides for an unlimited marital
deduction for transfers between spouses. Howeraarsfers after divorce do not fall
into the section 2523 exception because the matéduction is only available if the
gift “is to a donee who at the time of the gift is theals spousé?’2

I.R.C. 8 2516 provides some gift tax protectiongooperty settlements consummated
after a divorce is finalized. Transfers for thetlsetent of property rights or for child
support are exempt from gift tax if:

X The parties enter into a written agreement. Threeagent does not need to be
approved by any court.
X The transfers are payments of cash or propersgitiement of spousal martial

rights and a “reasonable allowance” of support tagbf an “issue of the
marriage” who are minorfs? Transfers for other purposes (e.g., requiring a
spouse to fund education costs of a steffépare not excluded from gift tax

269 Mary R. Lefkowitz & Maureen B. Fatyomen'’s Life in Greece & Rome: Legal Status in
the Roman World THE STOoA CONSORTIUM, http://www.stoa.org/diotima/anthology/wlgr/wlgr-
romanlegal120.shtnflast visited June 1, 2015).

270 .R.C. § 2523(i) (2015).

271 Rev. Proc. 2014-61, 2014-47 1.R.B. 860.

272 1.R.C. § 2523(a) (2015). See also: Treas. B@%.2523(a)-1(a) (2015).

273 Thus, support payments for children who haaehred majority (e.g., while in college) are
not protected by I.R.C. § 2516.

274 However, it is not clear whether payments éitidn costs for a stepchild might be treated
as non-taxable gifts under I.R.C. 8 2503(e). Tteegainent of such language in a settlement agreement
might mean that the payment was not a gift, buteratvas consideration for the release of marital
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computations pursuant to I.R.C. § 2516.

The agreement must be entered into within a pettied begins two years
before the divorce and ends one year after therckvol'he IRS may require
the modifications of the agreement also occur withese time frame<® Note
that a marital agreement which was entered intoentiban two years before
the divorce would not qualify as the required agreet. In addition, if one of
the parties voluntarily increases the benefits noeg-spouse after the period
has run, I.LR.C. 8§ 2516 does not apply and the ahangy be treated as a
taxable gift.

Drafting: I.R.C. § 2516 does not require that the divoreerée mention the
settlement agreement. The parties can enter imdependently of the decree,
allowing clients to keep their property settlememis of the public records.

Caution: The regulations require the filing of a gift teeturn for gifts made
pursuant to I.R.C. § 2516. The regulatfdigprovide: “In any case where a
husband and wife enter into a written agreementheftype contemplated by
section 2516 and the final decree of divorce isgrahted on or before the due
date for the filing of a gift tax return for the leadar year ..... in which the
agreement became effective..., then, except to teateRection 25.6019-1
provides otherwise, the transfer must be discldsethe transferor upon a gift
tax return filed for the calendar year (or calendguarter) in which the
agreement becomes effective, and a copy of theamgmet must be attached to
the return. In addition, a certified copy of thedi divorce decree shall be
furnished to the internal revenue officer with whtme return was filed not
later than_60 days after the divorce is granted

There are numerous situations in which the cli@mnot qualify for the protection of

LR.C. 8 2516. However, courts have developed aeseof exceptions to the

imposition of a gift tax on transfers made aftee tmarriage has dissolved. For
example, in_Harris v. Commissiorféf, the U.S. Supreme Court ruled that divorce
related transfers which were founded upon a coedre® were involuntary and

therefore do not constitute voluntary taxable tfamss Treasury Regulations also
provide that any obligation imposed by law is aulzible debt of the estafé®

Drafting: Planners need to ensure that the property trapsfwisions of the
divorce decree are specifically incorporated ifte tivorce court’s ruling. If
the decree merely declares the marriage terminatgdgdoes not approve the
property transfer, then the IRS could argue thatrislas not applicable.

rights.

275SeeRev. Rul. 79-118, 1979-1 CB 315.

276 Treas. Reg. § 25.6019-3(b) (2015).(emphasisdidd
277 340 U.S. 106 (1950),

278SeeTreas. Reg. § 20.2053-4 (2015).
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Modifications of the original settlement agreemsimbuld also be approved by
the court.

Property Transfers and Estate Taxes. Divorce aj@rare often not particularly good
at examining the estate tax implications of theote decrees. I.R.C. § 2056 provides
for an unlimited marital deduction for death tramsfto a spouse, but does not provide
any marital deduction for transfers to an ex-spolises important to make sure the
divorce documents create an enforceable debt dghm&state to create an estate tax
deduction, rather than creating a taxable transfer.

I.R.C. 8§ 2053(a)(3) provides for the deduction I tlecedent’s personal obligations
to the extent incurred for adequate consideratibhe decedent’s obligations are
founded upon a court decree, then Harris wouldyappt the post-death obligations
would be deductible. However, if the court did fatve the power to require the
property transfers (e.qg., transfers to fund a stejgts education), then Harris will not

apply and the post-death transfers may not be diétkitor estate tax purposes.

Gift-Splitting. The law permits a spouse to elect to be treatettheaslonor of a gift,
even when the other spouse is the sole transterar.order for the “gift-splitting” to
apply, the donor must file a gift tax return, onieththe spouse consents to the
treatment of the gifts as made one-half by the seBl Gift-splitting for any year
applies to all gifts and cannot be made on a gitift basis - except if a divorce
occurs in the year of the gift-split, post-divogiéis would not be gift-split. If neither
spouse has filed a gift tax return for the applieafear, the gift-splitting consent may
be filed late, generally without any adverse tapact?®* If a married couple agrees to
“gift-splitting,” each is treated as though theydwuahe gift for generation-skipping
tax purposes als®? The couple must be married on the date the giftasle if they
intend to elect gift-splitting and neither can nyasomeone else before the end of the

year?s?

Trap: If gift-splitting is elected, the spouses havej@nd several liability for any
gift tax which may be du#*Because of this rule, consenting spouses should be
very careful to assure that the value of the gaits accurate. The consenting
spouse may want to obtain an indemnity from thengjfspouse.

279 I.LR.C. 82513 (2015).
280 Treas. Reg. 85-2513-2(a) (2015). The return must be filed by dionor spouse, even if a
gift tax return was not otherwise required (e.gly@nnual exclusion gifts were made).
281 I.LR.C. 8513(b) (2015); Rev. Rul. 80-224, 1980-2 CB 281.
282 |.R.C. § 2652(a)(2) (2015).
283 I.R.C. § 2513(a)(1) (2015).
284 1.R.C. § 2513(d); Treas. Reg. § 25-2513-2(a152.
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Court Orders. Many states have laws permitting djaas, generally with court
approval, to adopt an estate plan for an incapadtesident®

Trap: In Technical Advice Memo 9731003, the IRS ruléwhtt court-ordered
annual exclusion gifts to the family of an incapaisd taxpayer would not remove
the assets from the taxpayer’s taxable estate.lR8enoted that under applicable
state law the gifts could have been rescinded lytéxpayer if she recovered
capacity (even though she had irreversible Alzh€she

285 For more detailed analysis of this issue, semalieth G. ClarkSubstituted Judgment:
Medical and Financial Decisions by Guardiar} EST. PLAN. J. 66 (Feb. 1997).
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Existing Estate Planning Documents and Marriage

As of 2012, lowa and lllinois have the lowest divae rates in the natioR®®

Prior Planning Documents. If marriage is anticigatde client should discuss with an
estate planning attorney the benefit of executingeaw Will in contemplation of the
marriage. The rights of the new spouse (see tloe ffré discussion) and the impact of
the marriage on each spouse’s existing estate ipigriaspecially on how it impacts
their respective heirs) should be considered asira qf the pre-marriage process.
Leaving the decision to the inflexibility of stabuy law is not advisable, particularly
in second and third marriages.

How a marriage affects existing estate planningudants varies widely from state to
state, with all sorts of exceptions and limitatioAdew examples may give a sense of
the issues.

« In Oregor®®” marriage can revoke all previous Wills which wexe drafted in
contemplation of marriage. In Kansas, the Will idyarevoked if a child is born of
the marriage’®

Trap: If the Will is revoked and there is no pre-nupagreement that waives
such rights, the surviving spouse may have spalsative share claims and
intestate share claims against the estate.

« In Texas and Kentucldf’the marriage has no impact on the Will and if thid W
does not mention the new spouse, they have noafghheritance under the Will.

* Generally, in community property states, a spouseentitled to half of the
community property assets, but the other spouse gt to convey their half of
the community property assets and their separatisaas they see fit.

« In most stated’ the Will is not revoked, but the new surviving spe may be
entitled to an intestate share of the decedentaee¢referred to as “pretermitted
spouse statues”). Particularly in marriages in Whitere are children from a prior
marriage, the pretermitted rights of the secondthlird spouse can create
dispositions that neither spouse intended.

286 CIR. FOR DISEASE CONTROL, NATIONAL VITAL STATISTICS SYSTEM, DIVORCE RATES BY
STATE (2011),available athttp://www.cdc.gov/nchs/data/dvs/divorce rates %0 99-11.pdf

287 ORE. REV. STAT. § 112.305 (2015), which progideat the existence of a pre-nuptial
agreement can result in the Will not being revoletharriage.

288 KAN. STAT. ANN. § 59-610 (2015) providedf after making a will the testator marries
and has a child, by birth or adoption, the willtieereby revoketl (emphasis added)

289 KRS 394.090. However, the spouse may still laspousal elective share.

290 C.f.: Georgia: ®. CODE ANN. 8 53-4-48(c) (2015); Massachusetts: MASS. GENWS3\
§2-301 (2015); New YorkNY EPT Law§ 5-1.3 (2015).
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Intestacy. If each spouse does not have an enfdec®éll at the time of the marriage,
major conflicts may erupt among the family groups.

Trap: Assume a couple in their second marriage hadhiidren and no Wills.
Both are injured in a car accident. The wealthide wies at the scene and the
husband dies the next morning. Under the inteskawg of most states, the
husband inherits 100% of the wealthier spouse’stader the few hours of his
remaining life. His family would then inherit hi©ae and the wife’s family
would receive none of the intestate estate.

Trap: Even if the couple had a pre-nuptial agreememtflicts could easily
arise in the above example. The only intestateshefrthe husband are his
family who have a financial incentive (i.e., 100%dte wife’s assets) to argue
that the pre-nuptial agreement did not govern tatesrights which could not
accrue until after the marriag®"

Waivers. Newly married clients should consider wagvany spousal rights that are
created by the marriage (e.g., ERISA retiremerttsigspousal elective share). Both
spouses should be given “fair disclosure” and Ipeesented by separate counsel. See
the prior discussion.

Decision Makers. Client need to thoroughly evaluakether to change the decision
makers in their documents.

Trap: Clients in second and third marriages (particyldHose with adult
children from prior relationships) need to be cawsi of naming their adult
children and/or new spouses as decision makere-decision makers. Such
appointments are often a recipe for conflict, demtted decisions and
litigation.

Trap: Some attorneys will recommend that a spouse earesas sole Trustee

of a trust, if distribution decisions are subjeztan ascertainable standard. If
there are children from a prior relationship, thexea strong probability that

they will disagree with the step-parent’s lifestygpectations and resulting
expenditures from the trust.

Medical Directives. Some states provide that upairiage a Medical Directive is
automatically revoked except with regard to theusgo For example, Georgia (&
provides: ‘Unless an advance directive for health care expyga®vides otherwise, if

291 A similar argument was used with ERISA retiestnplan spousal benefits, because
ERISA rights did not accrue until after the margaand a future spouse cannot renounce a right he or
she did not have at the time of the renunciatie® tBe discussion supra note 162.

292 GA. CoDEANN. § 31-32-6(b) (2015).
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after executing an advance directive for healthegathe declarant marries, such
marriage shall revoke the designation of a perstirepthan the declarant's spouse as
the declarant's health care agent...”

Clients should discuss with their counsel whethew Medical Directives should be
executed upon their marriage, particularly whemrrghae adult children from a prior
relationship.

General Powers of Attorney. Incapacity planningutidoe a major discussion for
clients entering into a second or third marriage.

Drafting: Among the terms the clients should consider are:

* In some states, appointment of a guardian revokdisds the agent holding
the GPOA (e.g., Florid&® Texas™ Virginia,?*®> and Washingtdii®. To
assure that a conflict does not develop betweenptheer holder and a
potential adverse guardian (e.g., a second spops®jide in the document
that the power holder is also intended to be thardjan over the client’s
property if one is ever appointed.

* Even if the state statute provides that the GPOwiges incapacity of the
principal (i.e., it is “durable”), place survivanguage in the document so that
there is no question of enforceability in thosetestawhich require durable
language in GPOAs (i.e., the client moves to a s&ate).

» To assure that the death of the named power haldes not force the
grantors family into guardianship, name one or more susmesower holders
(e.g., do not have spouses as the sole power dioleeach other).

» Particularly in second and third marriages, ad@sshould point out the
inherent conflicts of appointing the spouse ordreih from former marriages
as the Agent and/or named Guardian in their doctsneMoreover, if such
appointments are made, clients should consider thewrights granted under
the documents may be limited (e.gf, IYam incapacitated and my spouse is
serving as my Agent, my spouse will not have tligoaity to change my state
of domicile if such a change would create subsshmew rights or benefits to
my assets to the spouse, unless all of my childgeee in writing with such a
change of domicilé&)

Caution: A 2015 article in the New York Tim&¥ noted that it has become “routine”
for nursing homes to attempt to gain guardianskigr cesidents and to use that power

293 HA. STAT. § 709.2109(1)(c) (2015).

294 TEX. CODE ANN. § 485 (2015).

295 VA. CODE ANN. § 64.2-1606 (2015).

296 WASH. REV. CODE § 11.94.010(1) (2015).

297 Nina Bernsteinfo Collect Debts, Nursing Homes Are Seizing Cortdvelr PatientsN.Y.
TIMES, Jan. 26, 2015 http://www.nytimes.com/2015/01/26/nyregion/to-cotielebts-nursing-home-
seizing-control-over-patients.html
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to pay the bills of the nursing home. Moreover,eotfamily members may attempt to
gain control of an incapacitated person if theyadise with the actions of the person
holding the GPOA. Always name the agents listed (Beneral Power of Attorney as
the document maker’s Guardians to avoid this p@kptoblem.

*kkkkkkkkkkk

Resources:
» Eric A. Manterfield,Estate Planning for Couples Entering Second Margsg-
Part 1, 41 EST. PLAN. J. 3 (Dec. 2014) andart 2, 42 EST. PLAN J. 23 (Jan. 2015).

» Joseph R. Pozzuolo, et aRemarriage Situations Can Raise Special Estate
Planning Considerations82 RRAC. TAX STRAT. 220(APR. 2009).
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Existing Estate Planning Documents and Divorce

According to Swedish researcher Yvonne Aberg, divorce is contagious.
She found that as the proportion of divorced office workers increased, the chance of divorce
by the remaining married office workers also increased. The more single people in the office,
the greater the divorce rate.*®

Revocation of Benefits Upon Divorce. In most statas divorce automatically
terminates the rights of an ex-spouse under a Wit preceded the divorce. For
example, in Georgid[a]ll provisions of a will made prior to a testats final divorce

or the annulment of the testator's marriage in whico provision is made in
contemplation of such event shall take effect &seifformer spouse had predeceased
the testator . . .?°° Note that the Will is still valid, but the ex-spmiis deemed to
have predeceased the testator.

Trap: There is a potential unintended consequence atestthat adopt the
above approach. Assume there are children of theiaga and the Will
provides that the surviving spouse will serve dsustee or Co-Trustee for the
children’s beneficial interests upon the deathh#f testator. The couple gets
divorced and then the husband dies. As a resutieobove presumption, the
former wife is treated as predeceaséddr “all provisions of a will The
wording would indicate that the former wife couldtrserve as a Trustee for
the couple’s children.

Trap: In many states, the wife is considered to hawzlgreased the former
spouse, but the relatives of the former spouse arkdisted in the Will still
have a right of inheritance. Some states also theatormer spouse’s relatives
as having predeceas&y.

Trap: The disinheritance of an ex-spouse may only oadwen the divorce is

finalized. Even if a new Will is drafted to disinftethe soon-to-be ex-spouse
during the divorce process, in most states, theispatill has legal rights

against the decedent’s estate (e.g., a spousdiveleshare or community

property right) until the divorce is finalized.

New Dispositive Documents. If divorce is anticightehe client should promptly

298 Sue ShellenbargerCo-Workers Can Wreck a Marriage: At the Office, @oe Is
Contagious WALL St.J., (Nov. 13, 2003, 8:53 AM),available at:

http://www.wsj.com/articles/SB10686862404494500

299 (1. CODEANN. § 53-4-49 (2015).

300 C.f, TexasTEX PB. CODE ANN. § 69(b)), providesif, after making a will, the
testator's marriage is dissolved, whether by diegrannulment, or a declaration that the marriage is
void, all provisions in the will, including all ficciary appointments, shall be read as if the former
spouse and each relative of the former spouse winoti a relative of the testator failed to survitie
testator, unless the will expressly provides otlesw (emphasis added)
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discuss with an estate planner the benefit of axega new Will in contemplation of
the divorce. The impact of the divorce on the ¢lgpxisting estate planning should
be considered an integral part of the divorce mecand should precede the
finalization of the divorce process. Leaving theid®n to the inflexibility of statutory
law is not generally an acceptable approach.

Drafting: If a divorce or separation has occurred and #seillting agreement
places financial obligations on the client, any n&ll should reflect the terms
of the settlement agreement. Drafters should befwato provide that any
bequests to an ex-spouse are in lieu of the detedegal divorce obligations.
For example, assume the divorce decree provideésathbayment of $100,000
be made to an ex-spouse in ten years. The Will 8aysy ex-spouse is alive
in ten years, | convey to her $100,008\$ a result, the ex-spouse may receive
a double benefit of both the bequest and divortitesgent rights.

Incapacity Documents. Many clients have drafted grswof attorney to provide for
the handling of medical and property issues upoapacity. In many cases, the clients
do not focus on revising these important documelutisng or even after divorce.
Having an ex-spouse or a divorcing spouse in chafggur medical and property
decisions is probably not advisable.

If the spouse is the only named agent and is autcatig removed by applicable state
law, there could be no one empowered to serve ast &gr the Medical Directive or
Power of Attorney. Clients should be strongly ereged upon the first appearance of
divorce to update their powers of attorney and naunweessor decision makers.

The effective date of the revocation for incapadtcuments varies from state to

state. For example:

« In Florida®**an agent’s authority under a Power of Attorney teates when &n
action is filed for dissolution or annulment of thgent’'s marriage to the principal
or their legal separationunless the Power of Attorney otherwise provideasd
dissolution or annulment of the marriage of thengpal revokes the designation
of the principals former spouse as a surrogate.

« Georgia law® provides:*“... if, after executing an advance directive for hka
care, the declarant's marriage is dissolved or dledy such dissolution or
annulment shall revoke the designation of the daaols former spouse as the

declarant's health care agent.”

Drafting: Clients should consider whether to provide thagirt Medical
Directives and Powers of Attorney are terminatechadiately upon the filing
of a divorce complaint, rather than having the iaation be effective as of the

301 AA. STAT. § 709.2109(2)(b) (2015) (emphasis added)
302 GA. CODEANN. § 31-32-6(b) (2015). (emphasis added)
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date of the final divorce decree. Most clients wiopiefer not to have an ex-
spouse decide what pain medicine they should receiv

Divorce & Beneficiary Changes. Many divorcing clignare under the mistaken
impression that their divorce settlement agreeraadfor divorce decree eliminates all
spousal claims to their retirement benefits or oth®n-probate beneficiary
designations®® This same problem can occur with outdated bersficilesignations

for life insurance policie®*

Trap: Unfortunately, the failure to change the benafigidesignations after
the marriage is dissolved may result in the ex-spatill being entitled to the
retirement account upon the death of the plan oWheFor example, in
Schultz v. Schult?® an lowa court ruled that when a divorce decreenditl
include any waiver of a spouse’s IRA account aral filrmer spouse never
removed the ex-spouse as a named IRA beneficlaeyex-spouse was entitled
to the IRA assets upon the death of the IRA accowrier, even when the
account owner had remarried.

Trap: In Merchant v. Cordet?’ the Fourth Circuit Court of Appeals ruled that
a change in beneficiary designation to a retirenpéant prior to the issuance of

a final judgment of divorce was invalid. Because éx-spouse had not agreed
to the relinquishment of her rights to the plarited time of the change and

there was not a qualified domestic relations orttex,ex-spouse received the
entire retirement fund when the former husband.died

Caution: The IRS has announc&8that qualified retirement plans that provide
that a legal separation automatically terminatgmmicipant's designation of
his or her spouse as beneficiary may violate théSBRspousal death benefit
rules. The announcement noted th&etirement plans may continue to
provide that if participants get a divorce, theiesignation of their former
spouse as plan beneficiary is automatically revdkedNote that the
announcement focused on the terms of the retiremlantand when spousal
rights are revoked under the plan documents.

303 See the excellent article by Leslie A. Shak¢nen Clients Fail to Change Beneficiary
DesignationsFam. L. MAG. (Dec. 10, 2013),
http://www.familylawyermagazine.com/articles/berédiy-designationsSee alsaJNIF. PROB. CODE §
2-804 (WNIF. LAw CoMM’N 2014).

304 EDWARD G. (W0ODY) CONNETTE, ET AL., LAWYERS MUTUAL, DEAD BUT NOT DONE: THE
OUTDATED DESIGNATION OFBENEfiCIARY, available at
http://files.Im2014.gethifi.com/Dead_not_Done.p#ist visited June 1, 2015).

305SupraShaner, note 303.

306 591 N.W.2d 212 (lowa 1999).

307 No. 98-21281999 WL 48659(4th Cir. July 12, 1999).

308 INTERNAL REVENUE SERV., EMPLOYEE PLANS NEWS, 2013-3.
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Resource: Albert FeuerDetermining the Death Beneficiary Under an ERISA
Plan and the Rights of Such A Beneficjd@¥ Tax Management Memorandum
323 (August 2013).
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Proactive Planning for Clients and their Heirs

In 1820 Missouri imposed a tax on all Bachelors between the ages of 21 and 50,39

Divorce is a demographic fact that is often ignomnedhe estate planning process.
Every plan needs to address the possibility thatctlent or an heir will face a future
divorce. While the discussion may be awkward far ghent and advisors, it is an
unpleasant prospect that should be strongly adelless

Many parents recognize that their children’s mgegare not stable. Because 49% of
marriages end in divorce, a couple with four clafdi{on average) can expect two
divorces within their family. In contemplation ohis$, clients should consider
inheritance vehicles that restrict the ability oflimorced spouse to obtain part of the
family assets. Among the approaches that shoutbbsidered are:

Limiting Control. The single most important aspetiany asset is its control. This is
especially true in the context of the divorce ofreir. For example, the last thing that
most family businesses need is a former son-ind&empting to gain some control
over the family business. In many cases, a cliesgause or the spouses of his or her
heirs hold an interest in the family business ol robtain an interest in the family
business as a result of divorce or death of a famiémber. Buy—sell agreemetits
should contemplate this possibility and provide echanism that allows other family
members to buy-out the divorcing spouse on reasengims. If the terms are
designed to penalize an ex-spouse, they may bedeved unenforceable. Included in
those terms should be a long-term payout to mirentie cash flow problems for the
business. Such terms may also reduce the riskhikaspouse would want to receive
business interests in the divorce.

Spendthrift Trusts. Spendthrift trusts have longrba part of the estate planner’'s
tools. In recent years, as clients increasinglyres® concerns about asset protection
and/or spendthrift children, these trusts have tec@ major part of the estate
planning business. Basically, a spendthrift trasiny trust that provides for two major
restrictions. First, it restricts the ability ofyatrust beneficiary to assign or otherwise
transfer his or her interest in the trust. In ngiates, a beneficiary may freely assign a
trust right (e.g., as collateral for loans or fdher personal purposes). Second, a
spendthrift trust restricts the right of creditoo$ a beneficiary to demand trust
distributions of income or principal in order totisty the obligations of the
beneficiarySuch trusts also eliminate the ability of spousegut pressure on an heir
to put assets into a joint name. Virtually everystrshould contain a spendthrift
provision. It's simply good planning.

309 WLLIAM E. FOLEY, THE GENESIS OF MISSOURL FROM WILDERNESS OUTPOST TO
STATEHOOD 287 (2014).

310 SeeHOWARD M. ZARITSKY, TAX PLANNING FOR FAMILY WEALTH TRANSFERST 9.05 (5th
ed. 2015).
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But there are other cases which should provide staugon. For example:

X The permissible limits of spendthrift trust vamdely from state to statén
some states creditors are still free to garnishuahctlistributions to the
beneficiary but are unable to force Trustee to madik&ributions in order to
garnish them.

X In Dwight v. Dwight**' a Massachusetts Appeals Court ruled that a speftdth
trust created by a divorced husband’s father cbeldreated as an increase of
the divorced husband’s income, allowing the ex-spaw claim a portion of it
as alimony. A narrow reading of the case would seenmdicate that the
decision was at least partially based upon theterie of an ascertainable
standard for the husband’s benefit. Had distrimsibeen in the “sole, absolute
and unfettered discretion” of an independent teystie ruling might have
been different.

X In In re Balansori*? the Colorado Supreme Court held that the appieniat
in a spendthrift trust could constitute martial pedy of the couple in
determining the division of the couple’s property.

Drafting: Include in any prenuptial or post-nuptial agreatree waiver of any
direct or indirect rights or powers over any trioshefits of the other spouse in
the event of divorce.

Drafting: Given the high incidence of divorce, lawyers dbocounsel their
clients about the possible alimony and propertyndathat heirs’ divorcing
spouses may be able to make and draft the cliestate planning documents
in ways designed to minimize those risks. For examp

» Using discretionary trusts with independent trusteelieu of mandatory
payouts or ascertainable standards.

* Making specific statements that it is the clientisent that income and
property of the trust are not accessible to arihex-spouse.

» Adopting spendthrift trust language.

* Many of the cases have focused on the requiredhiiibn of a trust at a
defined point to a beneficiary/spouse. By providthgt a termination of
the trust does not occur to the benefit of the heiaey/spouse this
argument may be mitigated.

» If the beneficiary/spouse is going to receive aitright distribution from
the trust at a defined event, consider grantinginaitdd power of
appointment to someone else (e.g., the lifetimenme beneficiary) so that
the beneficiary/spouse can argue that there iseniainty of a subsequent
distribution. Moreover, assuming the exercise doasviolate the state’s

311 756 N.E.2d 17 (Mass. App. Ct. 2001).
312 25 P3d 28(Colo.201). See also In re Marriageadé, 87 P.3d 219 (Colo. Ct. App.2003)
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Rule Against Perpetuities, the power holder cowdrese the power to
eliminate the distribution and effectively elimirahe property interest of
the beneficiary/spouse.

Caution: In states that do not permit self-settled spemitlttiusts, the use of
trusts (e.g., Charitable Remainder Trusts and GraRetained Annuity
Trusts), created by a grantor and which provideerurdistribution rights and
benefits to the grantor (and with the grantor oftenving as a Trustee) may
open the grantor’s beneficial rights in the trusttte claims of creditors:?

Garnishment of Distributions. Even though a truslyrimit the claims of a divorcing
spouse against the assets of the trust, the digspouse might still be able to make a
claim against actual distributions made to the belagy/ex-spouse. For example, a
Georgia statute provides that, except when the flogary of a spendthrift trust is
suffering under significant physical or mental disigy that impairs the beneficiary’s
ability to provide for their care, an alimony orildrsupport claim can be made against
“a distribution to a beneficiar{®'* Note that the Georgia statute does not allow a
former spouse to require that the trustee(s) makstabution from a spendthrift trust.

Discretionary Trusts. As discussed above, whennidieare concerned about the
financial and marital problems of an heir, they Wobe well advised to adopt
provisions in their trusts which grant trustees Ibihead discretion to decide when to
make distributions to or for the benefit of a beciafy. The effective result is that the
beneficiary has no vested or attachable righthanttust for a creditor to make a claim
against™

Drafting: If the client adopts such provisions, it may bgortant to provide
some additional safeguards for both trustees anéflogaries, such as giving
beneficiaries the right to remove trustees andrmudg/ing trustees for their
good faith acts. It may also be advisable to plasponsive trustees in charge
of such heir’s trust, so that if the marriage ssdived, additional benefits (i.e.,
greater principal distributions) may pass to thie. he

Drafting: A key element of a Spendthrift/Discretionary Tris limiting the
rights of a trustee/beneficiary to make decisioms distributions to the
beneficiary’s own benefit'® Either the beneficiary should not be a trustee or
they can be a Co-Trustee, with specific languageting the beneficiary’s
right to participate in distributions for an heidsvn benefit or to satisfy any
legal obligations that they might have (e.qg., cisilghport).

313SeeIn Re Mack, 69 B.R. 392 (2001).

314 Gr. CODEANN. § 53-12-28 (2015).

315See First Northwestern Trust Co. v. IRS, 622 F.2d 88990).

316 C.f., In the Matter of: Warren and Brenda Biann1998 Bankr. LEXIS 2012.
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Jointly Held Accounts. Many couples hold signifitassets in joint name (e.g., a
brokerage account). As a deemed marital gift, fease may have a right to 50% of
the account in the event of divorce, even though shouse may have made no
contributions to the joint account. The solutionit@&urage clients who have sizeable
assets before marriage or who receive sizable itanees to keep the funds
segregated from marital assets in their persoriuads.

Irrevocable Trusts. Virtually all irrevocable trasthould be drafted (and maybe even
some revocable trusts), in contemplation of thesipigy that one or more of the
beneficiaries may get divorced. For example, assanobent creates an irrevocable
life insurance trust. The spouse is named as afibemg and co-trustee and is given
significant power, such as the right to remove othestees and a limited power of
appointment to reconfigure the trust for the benefithe couple’s joint heirs. The
documents should contemplate the possibility the insured grantor and the
beneficiary/spouse are later divorced. The documeunld provide that all rights and
powers of the spouse, including her right to seweo-trustee, immediately terminate
upon either legal separation or divorce. Few clieméint an ex-spouse to financially
benefit from their death or be able to controlitifeeritance of their assets.

Similar issues involve planning for surviving spesisFor example, assume a widow
remarries and then dies. There could be claimsagtie deceased spouse’s assets by
the second husband. Spousal elective share stahaggermit the new husband to
claim support from the deceased wife’'s estate,sset@ may have been directly or
indirectly (e.g., payoff of the mortgage on a haimat was jointly held) placed in their
joint name, with the surviving new husband takingvs/orship rights. The use of
spendthrift Bypass and QTIP trusts in the decehsstiand’s estate can reduce these
potential claims.
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Other Issues

The average married couple with small children spendsjust four minutes a day alone together®"’

Common Law Marriages. A minority of states alloweithresidents to enter into
marriages without obtaining a marriage license.oAdanuary 1, 2015, these states
include: Alabam&'® Colorado®® lowa*?° Kansas’** Montana®?? New Hampshiré*
Oklahoma®**Rhode Island?*South Carolind?® Texas?’and Utah*®®

In addition, a number of other states have statyt@liminated common law
marriages which occur after certain datésThese states and the effective date$Are:
Florida (Jan. 1, 1968f' Georgia (Jan. 1, 1997¥ Indiana (Jan. 1, 19583
Mississippi (April 6, 1956), Michigan (January 195F), Ohio (Oct. 10, 199%§*
Pennsylvania (Jan. 1, 2008§,and South Dakota (July 1, 1959).

In most states, a common law marriage only ocducgrtain requirements are met.
Just living together (even if the cohabitation spdacades) does not create a common
law marriage. The general requirements include:

» the parties have the legal right to marry undeedtaw,

» the couple intends to be married,

» the couple hold themselves out to the public asgmarried, and

317 SARI HARRAR & RITA DEMARIA. THE 7 STAGES OF MARRIAGE: LAUGHTER, INTIMACY,,
AND PASSION(2007).

318 Waller v. Waller, 567 So. 2d 869 (Ala. Civ. Ad®90); Hudson v. Hudson, 404 So. 2d 82
(Ala.Civ.App. 1981); Ala. Att'y Gen. Op. 1992-041.

319 GLO. STAT. §14-2-109.5 (2015).

320 lowA CoDE § 595.1(A) (2015)

321 KaN. STAT. ANN. 8 23-250223-2714(2015).

322 MONT. STAT. §40-1-403 (2015).

323 N.H.REv. STAT. ANN. §457:39(2015)

324 XLA. STAT. TIT. 43, § 7-A (2015) provides that marriage is ondgagnized by the
fulfillment of statutory formalities. However, cat®w indicates that the state may recognize common
law marriages.

325 Demelo v. Zompa, 844 A.2d 174 (R.l. 2004)

326 S.CCoDEANN. § 20-1-360(2015).

327 Tex. FAm. CODE. ANN. §1.101,2.401-.4022015).

328 UraH CoDE ANN. 8§ 30-1-4.5(2015)

329 The following states have never permitted comtaar marriages: Arkansas, Connecticut,
Delaware, Louisiana, Maryland, North Carolina, QregTennessee, Vermont, Virginia, Washington,
West Virginia, and Wyoming.

330 This list only includes states making chandts ¢he 1950s. For example, Massachusetts
eliminated common law marriages in 1646 and Norkdda made the elimination in 1890.

331 HA. STAT. §741.211(2015).

332 1. CODEANN. § 19-3-1.1 (2015).

333 IND. CODE§31-11-8-5(2015).

334 (HI0 ReEv. CODEANN. §3105.12(2015)

335 23PA. CONS. STAT. §1103(2015).
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» the couple lives together for some period of timd has sexual relations.

A common law marriage has all of the legal rightsadormalized marriage, and if
recognized in the state of residency of the couplés generally deemed a legal
marriage even if the couple moves to another sthteh does not permit common law
marriages.

Abandoned Spouse. Even if a legal separation is imoplace, a married but

“abandoned spouse” will not be considered marrggddx purposes if the following
criteria are met**

the individual files a separate return,

the individual maintains a household which conggifor more than one-half
of the taxable year the principal place of aboda olfild with respect to whom
such individual is entitled to a deduction for thgable year under IRC 8§ 151
(or would be so entitled but for IRC § 152(e)),

such individual furnishes over one-half of the aafstnaintaining such
household during the taxable year, and

during the last 6 months of the taxable year, sodividual's spouse is not a
member of such household.

Legal Separation. A legal separation is like pgttyour marriage on hold. Warren
Buffett separated from his wife in 1977 and stageparated from her until she died in
2004. He married his long term live-in girlfriera 2006.

Opportunity: In some cases, obtaining a legal separation adstd a divorce
makes sense. For example:

To receive rights that require a minimum numbeyedrs of marriage (e.g., to
obtain survivor social security benefits you mustdrbeen married 10 years).
Having a legal separation may allow you to meet ¢badition.

A legally separated spouse may be entitled to obtaedical insurance from

the spouse’s employer.

For religious purposes, a legal separation may te mcceptable.

Caution: For most federal tax purposes (and most stateptagoses), a person
who is fegally separated from his spouse under a decreivofce or of separate
maintenance shall not be considered as marti&

Year-End Marital Status. The income tax status tdxgayer is determined as of the

end of the tax year or upon the death of eitheused® If the couple are divorced,

336 I.R.C. § 7703(b) (2015).
337 I.R.C. § 7703(a)(2) (2015).
338 I.R.C. §7703 (2015) (2015).
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legally separated or the “abandoned spouse®*¥ldpplies, then the couple cannot file
joint income tax returns.

Opportunity: If the tax savings are significant, a settlemegreement could be
entered into before year-end, with the divorce eledreing effective after the
end of the yeat® A client may have a lower income tax cost fronmél as
married rather than single. As a part of any amedivorce (and perhaps as a
negotiating position in less amicable divorcesg thcome tax savings of
remaining legally married until the end of the yshould be examined.

Opportunity: If the delay can be arranged, the higher incompager should
consider accelerating income into the current &aryand delaying deductions
until the following year. While projections must ben, such a move might
lower the overall taxes.

Trap: There are also disadvantages to filing a jointrretincluding:

» Alimony deductions are not available. If the wemtlspouse is in a higher
state and federal income tax bracket (potentiallgr 0% in 2015) and the
other spouse is in a lower tax bracket (potential¢o), the payment of
alimony can provide a significant tax savings tthbepouses.

» If a spouse signs the return, he or she has joittsaveral liability for the
return. However, if the spouses decide to do thexy they may want to file
a “separate liability electior?* which states that neither has liability for
the other’s tax reporting or taxes.

» If both spouses have significant income, the “nagei penalty” and the
loss of tax benefits at higher levels of income raetpally mean that filing
a joint return creates a higher level of overatlome taxation. Always run
the projections.

Defining Family. The Internal Revenue Code defifi@ily members and related

parties in at least 16 different ways. The taxmgéins of a family member or related
party can get interesting. For example:

(0]

In-Laws. I.R.C. 8 4946 provides thatdr purposes of subsection (a)(1), the
family of any individual shall include only his g, ancestors, children,
grandchildren, great grandchildren, and the spoused children,
grandchildren, and great grandchildrénThis ironically means that you are a
member of your spouse's parents' family, but theynmt a member of your
family. Try explaining that to your in-laws.

339 I.LR.C. § 7703(b) (2015).
340 In such a case, the divorce decree shouldugiisbow any income tax refunds are

allocated. In the absence of such language, thehi&Screated a methodology for such allocations
based upon each party’s relative tax liabilBgeRev. Rul. 85-70, 1985-1 C.B. 361; Rev. Rul. 85-72,
1985-1 C.B. 347; Rev. Rul. 80-7, 1980-1 C.B. 296y RRul. 74-611, 1974-2 C.B. 399.

341Seel.R.C. §6015(c)(3)(C) (2015).
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0 Related Party. I.R.C. § 672(c) provides th&or' purposes of this subpart, the
term‘related or subordinate partymeans any non-adverse party ... who is the
grantor's spouse if living with the grantdbr(emphasis added). So if your
spouse lives across the country or moves acrosstitbet, the application of
the definition changes?

o Subservientl.R.C. 8 672(c) provides thatfdr purposes of subsection (f) and
sections 674 and 675, a related or subordinateypahall be presumed to be
subservient to the grantor in respect of the exerar non-exercise of the
powers conferred on him unless such party is shootrio be subservient by a
preponderance of the evidericeemphasis added) Just how much evidence do
you need to properly demonstrate that your spowsenat sufficiently
“subservient”? Do years of marriage count?

o Qualifying Relative. The definition of aqualifying relativé in I.LR.C. §
152(d)(2)(H) can include someone who is not reldi®dyou by blood or
marriage.

o0 Spouses. I.LR.C. § 7701(a)(17) readss ‘Used irsections 682 and 2516, if the
husband and wife therein referred to are divoroglerever appropriate to the
meaning of such sections, the term ‘wife’ shallré®d ‘former wife’ and the
term ‘husband’ shall be read ‘former husband’; arfdhe payments described
in such sections are made by or on behalf of tife wi former wife to the
husband or former husband instead of vice versaraxer appropriate to the
meaning of such sections, the term ‘husband’ db@llead ‘wife’ and the term
‘wife’ shall be read ‘*husband.’Crystal clear-right?

o Child. The useable definition of a "child" variesdely due to the particular
benefit Congress was trying to create. Differermasicularly have to do with
age. Children under age 19 count in defining eameaime tax credit benefits,
those under 17 qualify for the child credit, andyadhose under 13 are eligible
for the child and dependent care credit. Meanwtkiléchild" for purposes of
the "kiddie" tax age stops at age 24 for full tistedents.

The U.S. Supreme Court has ruled that an Illinawe that provided for an absolute bar
of inheritance from a father for a child born ofit\@dlock was unconstitutionaf?

Adopting your Significant Other. Divorce can throa wrench into planning
expectations, particularly the pre-divorce creataninflexibly drafted irrevocable
trusts.

Opportunity: However, there can be creative opportunities. Egample, in
Goodman v. Goodman, a Florida resident and credtar1991 Irrevocable Trust
for the benefit of “my children” adopted his 42 yedd girlfriend so she could
gain access to a portion of the $300 million instriunds. The ex-wife as legal
guardian of the two current trust beneficiarieseot®d. The court terminated the

342Trimble v. Gordon430 U.S. 762 (1977).
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adoption on a procedural basis (i.e., lack of motathe other trust beneficiaries),
but did not rule on the core issue of whether thgpéion was legal and entitled the
girl friend to benefit from the trust. It is noteer what, if anything, Mr. Goodman
did next, but his options may be limited.

It should be noted that Florida’'s law, like manytes, specifically permits the
adoption of adults. Florida statute section 63.0%pfovides: Any person, a minor or
an adult, may be adoptédrhe core issue is whether public policy shoulemide a
state statute because of the illegal incestuoustioakhip that such an adoption
creates. Authorities differ in their perspectivés.

Dependency Deduction. Most people assume that épentlency deductid is
limited to family members, but this is not the cagenon-blood member of the
household can be a dependent. The definition ajualifying relative” in I.R.C. 8
152(d)(2)(H) includes[a]n individual . . . who, for the taxable year thfe taxpayer,
has the same principal place of abode as the taxpand is a member of the
taxpayer's househaldThe person must be a member of the taxpayetisdimld for
the entire year, with partial year residency didifying the deductior?*

Opportunity: Effectively, this allows a step-parent to obtaén dependency
deduction for a stepchild.

Interestingly, while the head of the household maalify for a dependency deduction
for someone who is not a blood relation or a refaby marriage, they will not qualify
for head of household income tax filifi§].

Innocent Spouse Relief. Many a divorced spousebbas surprised to discover their
former loved one was not altogether honest abovingataxes. Unfortunately, if a
joint return was signed, the IRS may be callingrugiee “innocent” spouse to pay the
couple’s income taxes, penalties and interest.

An “innocent spouse” may be able to file to avoidlam based upon the actions of
the other spousdn 1998, Congress greatly broadened the rules gmgteinnocent

343 For a more detailed analysis of this issue Bseskies,Goodman v. Goodman: Florida's
3rd District Court of Appeal Addresses Intriguingdit Adoption Case, Was the Adoption of
Goodman's Girlfriend a Bright Idea or Bad Public IRg? LISI Estate Planning Email Newsletter -
Archive Message #2089 (Apr. 16, 2018)atter Robert Paul R.63 N.Y. 2d 233, 236 (1984); Adult
Adoption Law in the United States, availableh#ip://adoptingback.com/adopting-back/united-states
adult-adoption-law/

344 |.R.C.§ 151 (2015). While referred to as an “exemptidhg |.R.C. makes it clear that it
is deduction used in computing taxable income.

345 Treas. Reg. § 1.152-1(b) (2015).

346SeeRev. Rul. 84-89, 1984-1 C.B. 5.
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spouse$?’ Final regulations have been issued under the nes¥*®

Even when the spouse is declared an innocent sgousi@bility purposes, the IRS
can claim that property transfers from the tax-lkuestl ex-spouse should be subject to
rescission and, therefore, subject to the unpaxdlitbility. While most property
transfers between spouses are treated as “disqdalifansfers (and subject to seizure
for the payment of taxes of the transferor spous&isfers under divorce or
separation agreements are generally presumedwvalible In such cases, the IRS bears
the burden of showing that the payment was disfigliThis may be one situation in
which the less the transferee spouse knows of akeptoblems of the transferor
spouse, the better.

Resources:

 U.S. Dep’t Of Treasury, Internal Revenue Serv., litabon 971, Innocent
Spouse Relief (2015);

 U.S. Dep't of Treasury, Internal Revenue Serv.nF&857, Innocent Spouse
Relief (2014);

 U.S. Dep't of Treasury, Internal Revenue Serv.nf8058, Allocation of Tax
Amounts Between Certain Individuals in Communitpparty States (2014);

« Innocent Spouse Relief, 6489 ax Mgmt (BNA).

Non-Citizen Spouse. The rules governing the maetiafjvorce, immigration, and
taxation of non-resident and resident aliens whe raarried to US citizens can be
quite complex, involving both US and foreign basaxl issues, tax treaties, conflicts
between jurisdictions and various reporting requeats. While these rules are
beyond the scope of this article, the following enitls may be helpful.

Resources:
* Tax Management Portfolios (BNA):
o Immigration and Expatriation Law for the EstateriPler, No. 806-%
o Transfers to Noncitizen Spouses, No. 842-2
o Non-Citizens - Estate, Gift and Generation-Skippihaxation, No.
837-3¢
o U.S. Estate and Gift Tax Treaties, 851-2
Jane R LivingstoneMarriage, Immigration, and TaxesPractical Tax
Strategies, Sept. 2011.
Diana S.C. Zeydel and Grace Churigstate Planning for Noncitizens and
Nonresident Aliens: What Were Those Rules Agdmfnal of Taxation, Jan.
2007.

347 Seelnternal Revenue Service Restructuring and Reflcirof 1998 §8 3201-3202, I.R.C.
§ 6015 (2015). For more detailed information se®.DEP T OF TREASURY, INTERNAL REVENUE SERV.,
PUBLICATION 971, INNOCENT SPOUSE RELIEF; Paul G. Schloemennnocent Spouse Rules Provide
Challenges And Opportunitie87 PRAC. TAX STRATEGIES69 (Aug. 2011).

348 Treas. Reg. §8 1.6015-0 to -9 (2015).
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Deducting Legal Fees. Normally, the cost of perfaman-tax related legal advice is
not a deductible expense. Thus, most legal expeinsesred in a divorce are not
deductible®*® However, if the legal costs are incurred by thepé&yer in order to
obtain or force payment of taxable alimony (or aoréase in taxable alimony), the
costs may be deductibfe’ Tax advice obtained in the course of the divores miso
be deductiblé>*

However, the legal fees of the spouse paying tineoaly, or attempting to reduce the
amount of alimony are not generally deductibfeMoreover, if the spouse paying the
alimony is also paying the legal fees of the exusgo the fees will not be deductible.

Opportunity: It may make sense to have the ex-spouse be r@bfmifor his or
her own legal fees and increase the alimony paynterdeduction for the
paying ex-spouse) to cover the additional cogutth an approach is taken, the
agreement should provide that the obligation to entile alimony/legal fee
payment terminates at the recipient spouse’s d&ath.

Payment of legal fees to determine child suppod property settlements are not
generally deductible, because they are treated easomal, non-income related
expenses. The cost of preparing prenuptial agreisnveould probably fall into the

same category of personal, non-deductible expenses.

The divorce attorney should be encouraged to d@kagppropriate portions of the legal
costs to deduction-related alimony and tax isstfeéinfortunately, there are no
specific rules governing such allocations and & #flocation is too aggressively bent
to providing deductions to the client, the IRS be tcourts may impose their own
opinion of a more reasonable allocation. Accuraig detailed time records will be a
pivotal part of any final determination.

Caution: Even if the client gets the tax deduction, ottaer limits can reduce

the tax benefit. Deductible legal fees are showm asiscellaneous itemized
deduction on the taxpayer’s Schedule A. Only theeeses in excess of 2% of
the taxpayer's adjusted gross income are dedugfiblnd these may also be
reduced by the itemized deductions phase-out fgir iicome taxpayers?

349Seel.S. v Gilmore, 372 U.S. 39 (1963).

350Seel.R.C. §212(1) (2015); Treas. Reg. § 1.262-1(b)(7) (2015).
351Seel.R.C.8 212(2); and Treas. Reg. § 1.212-1(1) (2015).

352 Hunter v. U.S., 219 F.2d 69 (2nd Cir. 1955).

353 I.LR.C. § 71(b)(1)(D) (2015); Hampers v. Comriai®9 T.C.M. (CCH) 1138 (2015).
354SeeRev. Rul. 72-545, 1972-2 C.B. 179.

355Seel.R.C. 8 67 (2015).

356Sed.R.C. 8 68 (2015).
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Inherited IRAs & Bankruptcy. In the Clark v. Ramekkcision®°’ the U.S. Supreme

Court unanimously ruled that an inherited IRA dat have the bankruptcy protection
of an ERISA retirement account or a taxpayer’s oRA. The ruling did not provide
that a spousal inherited IRA had a different treattn State statutes may offer some
partial protections for IRAs and other retiremeanéfits, particularly if a bankruptcy
filing has not occurred?®

Trap: If a creditor seizes funds from an inherited IRActver the owner’s
debts, the owner remains responsible for the inctares resulting from the
withdrawal.

Opportunity: To provide some asset protection and create a-kgsper
between the asset and the beneficiary, clientsldrmnsider using qualified
trusts as designated beneficiaries of retirementowts and IRAS>
Particularly in second marriages, the use of aifig@ltrust can also assure that
any remaining IRA assets upon the surviving spalesh are distributed to
the original owner’s family members.

Trap: If the surviving spouse is insolvent or has pagdcreditors, could
creditors argue that a spousal rollover by a simgivspouse/debtor was a
fraudulent conversion of non-exempt assets (inb@diRA) to an exempt asset
(spouse’s own IRA)#°

Resources:

* Mary VandenackReconsidering the Design of Trusts Used As IRA and
Qualified Account Beneficiaries Post-ClarlAsseT PROTECTION PLAN.
NEWSLETTER(LISI), no. 252, July 7, 2014.

* Ed Morrow, Clark v. Rameker: Supreme Court Holds that InhdriieAs
Are Not Protected in Bankruptcy, Are Spousal InkeerilRAs and Even
Rollover IRAs Threatened As WellASSET PROTECTION PLAN.
NEWSLETTER(LISI), no. 248, June 16, 2014.

Social Security. If clients legally change theimmes as the result of a divorce or
marriage, they should notify the Social Securitymdistration (SSA) and obtain a
new Social Security card under their new name. Wtherapplication is filed for the

new card, SSA will process the change and relagltiaage to the IRS.

357 134 S. Ct. 2242 (2014).

358 Ed Morrowhs0 State Exemption Chart on IRAs, Non-ERISA 408@)s & Roth
Variants ASSETPROTECTIONPLAN. NEWS. (LISI), no. 256, Aug. 7, 2014.

359 See the prior discussion of qualified IRA Tsust

360 Moreover, could the 10 year look back rule 68&e) of the Bankruptcy Code apply
because the rollover could be treated as a trattstef Self-settled Trust or Similar Device”?

Page81 of 101



Clients cannot apply for a new Social Security aamtine. They must take or mail the
application and supporting documentation to thall@ocial Security office. There is
no charge for a new Social Security c&t.

Caution: To avoid confusion on their income tax filingdients should wait to
file their returns until after the SSA process hasn completed.

CONCLUSION:

Clients who are getting married need to understaedrights that their new spouse
will automatically obtain when “I do,” and “I willare spoken, particularly when there
are children from prior relationships.

Clients also need to understand that while divaneg not be inevitable, it certainly
has a strong probability of impacting any familys@ussing the difficult planning and
drafting issues surrounding divorce may not be cotable for the client or for the
advisor, but it is essential if a client and théerf's family are to be properly
protected.

All quotes used herein are the property of the reggctive author. The quotes contained herein are fothe sole use as an
educational reference for the readers of this comnmeary. All other uses are in violation of international copyright laws.
This commentary and its use are solely and exclugly for educational reference and falls under the fair use" sections of
U.S. copyright law. As teaching materials, this material is intended taid readers in obtaining a more thorough knowledgef the subject
matter. Nothing herein shall be deemed to constitettax, legal or financial advice for any particularclient or purpose. The materials are not
written for the purpose of avoiding penalties underthe Internal Revenue Code, nor to promote any coept, technique or transaction. The
materials do not discuss every aspect of a giversig and may omit exceptions, qualifications, or o#fr matters that may be relevant. While
we have been diligent to ensure the accuracy of the materials, we assume no responsibility for anyeader's or a client's reliance on these
materials. Particular facts may change the expectedutcomes discussed in these materials. The readeears to sole responsibility for
evaluating this material and the relevant facts thalead them to any conclusions.

361 For more information see0S8IAL SECURITY ADMINISTRATION, www.ssa.go\last visited
June 4, 2015).
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Additional Resources for Advisors
» List of Helpful Resources
* Practical Remarriage Checklist
» Practical Post-Divorce Checklist
» Personal Property Disposition form for Married Qhies
» Personal Property Disposition form for Single Clien
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List of Helpful Resources

Research Sources:

e BORIS BITTKER & LAWRENCE LOKKEN, FEDERAL TAXATION OF INCOME,
ESTATES AND GIFTS T 44.6 (2015) (discussing transfers between sgoasd
former spouses).

* Tax Management Portfolios (BNA):

o Divorce and Separation, No. 5182

o Marital Agreements, No. 849'%

o Spouse's Elective Share, No. 841-1

o Family, Kinship, Descent, and Distribution, 858-1

e U.S. DEPT OF TREASURY, INTERNAL REVENUE SERV., PUBLICATION 504,
DIVORCED ORSEPARATED INDIVIDUALS (2015).

e JEFFREY A. LANDERS, DIVORCE. THINK FINANCIALLY , NOT EMOTIONALLY —
WHAT WOMEN NEED TO KNOW ABOUT SECURING THEIR FINANCIAL FUTURE
BEFORE DURING, AND AFTERDIVORCE (2012).

* NATALIE B. CHOATE, LIFE AND DEATH PLANNING FOR RETIREMENT BENEFITS
(2011).

Website Calculators. There are some interesting marriage and divoregeelsites on
the Web, including:
* http://www.divorce360.com/content/divorcecalculasspx - calculate your
chance of getting divorced
e http://www.alllaw.com/calculators/ChildSuppdt
http://dadsdivorce.com/resources/child-supportidator/- for child support
calculations
» http://alimonycalculator.us/to calculate estimated alimony payments
» http://www.ssa.gov/oact/quickcaleto calculate your Social Security benefits
» http://taxpolicycenter.org/taxfacts/marriagepenadtgulator.cfmand
http://marriagetaxcalculator.comto calculate the amount of your marriage
penalty

Other Websites;

e Medicare and Medicaid Guide, an internet resourc&ailable
www.wklawbusiness.com

Checklists:
* Go towww.scrogginlaw.confor practical checklists:
» Practical Post-Divorce Checklist
* Practical Remarriage Checklist
» Personal Property Disposition forms for Married €iits
BNA Portfolio 849-2nd: Marital AgreementdVorksheet 8 Client Letter —Post-
Execution Checklist to Carry out Terms of Agreement
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Addendums from Federal Sources
e 5 Things Every Woman Should Know About Social 8gcur
e HANDBOOK, SOCIAL SECURITY ADMINISTRATION 8§ 406.
» Spouses of Medicaid Long Term Care Recipients
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Www.socialsecurity.gov

5 Things Every Woman Should Know About Social
Security?®?

There are many things a woman should know aboutS8ecurity. Here are five
of the most important Social Security messagesyaveman should know.

1. Nothing keeps you from getting own Social Security

benefit

B If you've worked for at least 10 years and earnedr@mum of 40 work
credits, you are vested in the Social Securityesyst

B Once you reach age 62, you will be eligible for yown Social Security
benefit whether you're married or not and whethmirhusband collects
Social Security or not.

B Your retirement benefit is figured the same wayamis retirement benefit is
figured. It's based on a percentage of your avenagethly wage using a 35-
year base of earnings. If you don’t have 35 ye&esarnings, we must
substitute “zero” years to reach the 35-year base.

B |f you become disabled before your full retiremagé, you might qualify for
Social Security disability benefits if you've work@nd paid Social Security
taxes in five of the preceding ten years.

B If you also get a pension from a job where you digay Social Security taxes
(e.g., a civil service or teacher’s pension), yBacial Security benefit might
be reduced.

2. There is no marriage penalty or limit to benefits @id a

married couple

B If you are married and both you and your husbamne kreorked, you will
each be paid your own Social Security benefit.

B A working woman is not limited to one-half of hardband’s Social Security.
(That rate applies to women who never worked oattié home.)

B So, for example, if you are due a Social Secumydiit of $1,200 per month
and your husband is due a Social Security benefif @00 per month, you
will be paid
$2,600 per month in retirement benefits.

362 CIAL SECURITY ADMINISTRATION,
http://www.ssa.gov/sf/FactSheets/WomenandSSrev{lastfvisited May 28, 2015).
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3. If you're due two benefits, you get the one that pg the higher

rate, not both
B Most women are potentially due two benefits: yownaetirement benefit and wife’s
benefit on your husband’s record.
But you only get the one that pays the higher radé poth.
A wife is due between one-third and one-half of inesband’s Social Security.
Most working women who reach retirement age gat then Social Security benefit
because it's more than one-third to one-half oftthgband’s rate.
B But if your husband dies before you, you can apmiythe higher widow’s rate. (See
number 5 below).

4. If you're divorced and were married at least 10 yees, you're

eligible for some of your ex’s Social Security

B Divorced women married at least 10 years are édigdr Social Security on the ex-
husband’s record if they are unmarried at the timeg become eligible for Social
Security.

B Some women sign divorce decrees relinquishing tighits to Social Security on their
ex-husband’s record. If you were married at ledslydars, those clauses in divorce
decrees are worthless and are never enforced.

B Any benefits paid to a divorced spouse DO NOT recheyments made to the ex or any
payments due the ex’s current spouse if he rendarrie

B Generally, the same payment rules apply to divovagds and widows as to current
wives and widows. That means most divorced womdeatdheir own Social Security
while the ex is alive, but can apply for higher aids rates when he dies.

5. When your husband (or ex dies), you're probably dua

widow'’s benefit

B Widows are due between 71 percent (at age 60) @dgdrcent (at full retirement age)
of what the husband was getting before he died.

B But we must pay your own retirement benefit fiteen supplement it with whatever
extra benefits you are due as a widow, to take $maial Security benefit up to the
widow’s rate.

B We also can pay you a $255 one-time death befhgbiuiwere living with your
husband when he died.

B If you made more money than your husband, thenightrbe due a widower’s
benefit on your record if you die before he does.
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Effect of Remarriage—Widow(er)’s Benefits®

406.1 Does The Remarriage Of A Widow(Er) Or Surviving Divorced Wife Or
Husband Affect Widow(Er)'S Benefits?

Your remarriage after age 60 does not prevent you from becoming entitled to benefits on your
prior deceased spouse's Social Security earnings record.

406.2 Does The Remarriage Of A Disabled Widow(Er) Or Surviving Divorced Wife
Or Husband Affect Widow(Er)'S Benefits?

Your remarriage does not prevent you from becoming entitled to benefits on your prior
deceased spouse's Social Security earnings records as long as:

A. Your remarriage occurs after you turn 50; and

B. Your remarriage occurs after you become disabled.
NOTE: If you remarry before you turn 50, you will not be entitled to survivor's benefits, unless
the marriage ends.
Entitlement is not affected if you enter into a same-sex marriage or union. The Social Security
Administration does not recognize the marriage for benefit purposes.

406.3 How Does Remarriage Of A Widow(Er) Or A Surviving Divorced Wife Or
Husband Before Age 60 Affect Widow(Er)'S Benefits?

If you remarry before age 60, you will not be entitled to survivor's benefits, unless:
A. Your subsequent marriage ends, whether by death, divorce, or annulment; or
B. Your marriage occurred after age 50 and you were entitled to benefits as a disabled
widow(er) or disabled surviving divorced spouse.

406.4 How Does The Termination Of A Remarriage Of A Widow(Er) Or Surviving
Divorced Wife Or Husband Before Age 60 Affect Widow(Er)'S Benefits?

If you remarry before you turn 60 and that marriage ends, you may become entitled or re-
entitled to benefits on your prior deceased spouse's earnings record. Your benefits begin the
first month in which the subsequent marriage ended if all entitlement requirements are met. If
the remarriage was absolutely void or was annulled from the beginning, see §1853.

363 HANDBOOK, SOCIAL SECURITY ADMINISTRATION § 406, available athttps://www.socialsecurity.gov/
OP_Home/handbook/handbook.04/handbook-0406.f{tast visited June, 2, 2015).
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U.S. Department of Health and Human Services

Spouses of Medicaid Long-Term Care Recipients
Thomson/MEDSTAT
April 2005

PDF Version

This policy brief was prepared under contract #HH®-03-0022 between the U.S. Department
of Health and Human Services (HHS), Office of Di#gh Aging and Long-Term Care Policy
(DALTCP) and Thomson/MEDSTAT. For additional infation about the study, you may visit
the DALTCP home page at http://aspe.hhs.gov/_éffipecific/daltcp.cfm or contact the ASPE
Project Officer, Hunter McKay, at HHS/ASPE/DALTG®om 424E, H.H. Humphrey Building,
200 Independence Avenue, SW, Washington, DC 20204. e-mail address is:
Hunter.McKay@hhs.gov.

This policy brief is one of five commissioned by the Department of Health and Human
Services, Office of the Assistant Secretary for Planning and Evaluation on Medicaid eligibility
policies for long-term care benefits. This brief outlines the Medicaid rules that affect
community spouses of nursing home residents and widows or widowers of deceased nursing
home residents. The remaining four briefs address: Medicaid Treatment of the Home;
Medicaid Estate Recovery programs; Medicaid Liens; and A Case Study of the Massachusetts
Medicaid Estate Recovery Program.

INTRODUCTION

When an individual enters a nursing home for thegldeerm, the spouse remaining in the
couple’s home may fear financial devastation froeyipg the high cost of nursing home care.
However, Medicaid rules have been designed to gratertain income and assets for the at-
home spouse, without affecting the nursing homeusgs eligibility for publicly funded long-
term care. While some may view the amounts thatpaotected as quite modest or even
inadequate to sustain the at-home spouse’s accedtstandard of living, they far exceed the
income and asset levels that may be retained ircdlse of unmarried recipients of Medicaid
long-term care services. Moreover, at-home spooaesmploy a variety of financial planning
strategies to preserve an even greater share omtréal assets, even after the Medicaid
recipient’'s or spouse’s death. While states aralired to recover Medicaid long-term care
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expenses from the estates of deceased recipiems, there is a surviving spouse, the recipient’s
estate often escapes this outcome.

BASIC MEDICAID RULES GOVERNING INCOME AND ASSET LIMITS FOR
MARRIED COUPLES

Medicaid eligibility is generally determined usitlge same income and asset provisions used for
determination of eligibility for benefits from tt&upplemental Security Income (SSI) program --
the Federal income maintenance program for po@rigiédnd disabled persohslowever, some
states (the eleven so-called 209(b) Stafesinploy more restrictive Medicaid eligibility crita

than are used in the SSI program, while certairerosiiates may use more generous rules.
addition, when one spouse applies for or receivedibdid coverage of nursing home care while
the other spouse remains in the community, theafieet “spousal impoverishment” rufes
disregard a certain amount of income for the fimarsupport of the at-home spouse.

Basic Medicaid income and asset eligibility rulesor married couples:

1. All income and assets (his, hers and theirs) amabowed, regardless of ownerst
including things that are often the sole legal prby of just one spouse fer example
retirement savings accounts or pension checks.

2. If either spouse has an interest in property witbgal right to sell, claim or cash it out
some manner to obtain money for his or her persos@) then the fair market value
that property is counted to the extent of the spuggal right to convert it to cash.

3. The rules for couples living apart differ from tleofor couples living together, as
income of a community spouse is not consideredet@\ailable to an institutionaliz
spouse. Medicaid rules encourage married coupleBdose nursing home rather than in-
home care for an ill spouse in order to presenditiatal income and marital assets
use by the community spouse.

Recipients of Medicaid long-term care services ursmg homes are expected to use their
income to pay a share of the cost of their nursiogpe care. Medicaid then pays the difference
between the recipient’s share of cost and the Meadlipayment rate. So-called “post-eligibility

rules” (which apply to nursing home residents otioey are determined to be eligible for

Medicaid) are used to calculate how much of thditutgonalized spouse’s income must

contribute toward his or her cost of care and houcimmay be protected for use by the
community spouse.

Married Medicaid nursing home residents may retain:
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- A personal needs allowance of at least $30 (or rabstate option)

« Unrestricted amounts for health insurance premiomsut-ofpocket medical expens
not covered by Medicaid

- At state option, a timémited allowance to maintain the recipient's horha physiciar
determines that he or she is likely to return hevitein 6 months

« Income and/or assets sufficient to avoid impovenisht of the community spouse

In addition, ownership of certain assets does tif#tictathe Medicaid eligibility of married
couples.

Assets that are excluded when determining Medicaidligibility of married couples:

- The first $3000 of assets if they live as a couqpl82000 each if they live apart

« The couple’s home

- Limited amounts of household goods and persongigrty

« Avehicle

- Up to $1500 in funds designated for burial expensesl contracts, spaces, or o
irrevocable burial arrangements without limits éach spouse

- Life insurance with cash surrender value of less th1500

« Certain income-producing property

Ownership of assets in excess of those listed abwle an individual ineligible for Medicaid.
However, the person may qualify at a later daterafte excess is depleted, either by spending it
down on medical bills or other necessary persorpémrses, or by employing various financial
planning strategies. Such strategies are moredrane numerous for married couples because
they can take advantage of special provisions wmtept additional resources for persons
separated from their spouses by a long-term staynursing home or other medical institution.

MEDICAID INCOME AND ASSET PROTECTION FOR THE COMMUNITY
SPOUSE

Medicaid law was amended in 1988 response to evidence that at-home spduségpically
elderly women with little or no income of their ownfaced poverty and a radical reduction in
their standard of living before their spouses livin a nursing home could qualify for Medicaid.
The so-called Medicaid “spousal impoverishment’visimns protect the community spouse
when the institutional stay of the nursing homedest has lasted or is expected to last at least
30 consecutive days. This protection ceases ifink8tutionalized spouse is discharged and
returns home or to another non-institutional sgttistates must apply Medicaid spousal
impoverishment rules “irrespective of state lawgareding community property or division of
marital property.®
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In some cases, states extend spousal impoveristpraettions to the non-Medicaid spouses of
recipients of Medicaid Home- and Community-Basedvafaservices! However, the law does
not extend these protections to couples in whidi Ispouses receive Medicaid long-term care
services.

PROTECTED MARITAL INCOME

Federal law prescribes income protection of a mimmmaintenance needs allowance (MMNA)
for the community spouse. Federal law prescribasttite MMNA should equal at least 150% of
the federal poverty level for a couple ($1505 penth in 2004) and be adjusted every year by
the general rate of inflatiof.States have the option to use a higher minimural lev$2319 per
month. In 2000, 35 states used this higher figure.

Medicaid rules provide three pathways for commusfiguses to obtain a higher MMNA. First,
the allowance may be raised (though only as higlthasFederal maximum allowance) for
community spouses who show that they have excegtioousing costs, defined as more than
30% of the standard allowance. Second, they cagivea larger allowance if a state Medicaid
hearing finds that exceptional circumstances migfiierwise cause them extreme financial
hardship. Third, they may seek a court order fatitawhal support

A couple’s total income is divided into his and $1éy the “name on the check.” This includes
pension benefits, IRA payouts, or other income aity to the account holder, and accessible
by the spouse only if deposited in a joint accolmtome the couple receives jointly is divided
in half. The community spouse keeps all of his er bwn income plus half of any shared
income. If this total is less than the MMNA, thém tinstitutionalized spouse must be allowed to
supplement the community spouse’s income in an afrthat increases the community spouse’s
total income up to the applicable MMNA. If the imae level of the community spouse is very
low, he or she may receive all of the combined rabmcome. Conversely, a community spouse
with a high total income may receive little or ngoplementary income from the institutionalized
spouse. In such a case, even if the income of @menwnity spouse is considerable, the
Medicaid program cannot require that any of it ppli@d toward the cost of the institutional
spouse’s care. Income remaining to the institutined spouse after he transfers the allowed
amount to the community spouse is subject to thludledicaid post-eligibility share-of-cost
requirements

PROTECTED MARITAL ASSETS

Medicaid rules that protect marital assets fordbmmunity spouse require that all the couple’s
countable assets are first added together, regaradlewhose name appears on the title. From
that total, Medicaid subtracts an amount to beimethby the community spouse, plus a small
amount (usually $2000) for use by the instituticzed spouse. Any remaining assets must then
be depleted in order to qualify the institutionatizspouse for Medicaid long-term care services.
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The couple may deplete these excess assets byiisgéinem down on the cost of nursing home
care or by using them in ways described laterimidsue brief.

The process begins with a resource assessmentiah \@ahsnapshot is taken of all countable
assets owned by the couple at the time of admissitime ill spouse to the nursing home, even if
the Medicaid application is not filed until lat@rhe snapshot does not include assets normally
excluded during Medicaid eligibility determinatiosuch as the couple’s home or personal
effects. Either spouse has the right to requesasisessment immediately upon admission to the
nursing home or at any time thereatfter. If the ¢ewimes not request an assessment, the State is
required to perform an assessment at the time wieeimstitutional spouse applies for Medicaid.
Nursing homes must inform all new admissions alibatavailability and implications of the
asset assessment, including those who have no¢ssqat an interest in applying for Medicaid
services upon admission. Couples who choose nm sssessed upon admission may encounter
problems later on with collecting the necessaryudwentation to recreate a snapshot of what
their countable assets were at the time of adnmissio

When the Medicaid application is filed, the Stagesiinformation obtained from the resource
assessment to calculate the community spouse’se sbirthe couple’s total assets. The
calculation begins by dividing the total assetbaftf and assigning one half to each spouse. The
community spouse’s half share of the total is tlwempared to the State’s minimum and
maximum spousal allowance amounts. If this halfreha less than the minimum, he or she is
allowed to keep more than a half share to boostgiwected share up to the minimum level. If
the half share of total assets is greater thamigwamum allowance, then the share protected for
the community spouse is limited to the maximum amboand he or she retains less than half of
the total assets. Once the spousal allowance csilegdd, it is up to the couple to work out the
allocation of specific assets.

Federal law determines the minimum and maximumegtetl resource amounts ($18,552 and
$92,760, respectively, in 2004)States have the option to raise the minimum tolews! up to
the Federal maximum. In 2000, 36 states opted is® rédneir minimum levels, most of them
setting the minimum equal to the Federal maximtum.

The community spouse may be able to retain mone tina maximum protected amount by: 1)
obtaining a court order for more; 2) requestingearing to petition for an amount sufficient to
generate income consistent with Medicaid incomeggtamn guidelines for spous€wr 3) “just
saying no® -- i.e., by taking sole ownership of marital assatd refusing to make any of them
available to pay for the institutionalized spousegse. In this case, the institutional spouse may
be unable to qualify from Medicaid because he @& ishprevented from spending down the
designated share of the marital assets. HoweweiSthte may make a determination of hardship
in order to provide Medicaid benefits, or may pearfaassets in possession of the community
spouse under general state laws regarding mauipglcst obligations.
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FINANCIAL PLANNING STRATEGIES TO PRESERVE ADDITIONAL MARITAL
ASSETS

General financial strategies used to shelter agsesler to qualify for Medicaid have been well
documented® They are legal and particularly amenable for usenarried couples who wish to
preserve marital assets in amounts greater thae ghimtected for use by the community spouse
under the Medicaid spousal impoverishment rules.

The ethics of such strategies are beyond the sabibes issue brief. Arguably, married couples
separated by long-term institutionalization of em®use have more motives and opportunities
for sheltering assets than do individuals withouny spouses. Couples seek to avoid serious
and potentially long-lasting financial harm to t@nmunity spouse, who is likely to outlive the
institutionalized spouse. In addition, income supdoom the institutionalized spouse may
decrease or even end at death. In contrast, tHeofoalividuals without spouses is more likely
to preserve assets and improve the financial cistantes of able-bodied adult children or other
heirs. Limited evidence suggests that asset tremsi® more frequent among married couples
than among individuals without living spouséand that opinions on the ethics of asset transfers
by married couples are more numerous and comptidatesubtle differences.

By using up assets or converting them into andibren of equal value that may not be counted
when determining Medicaid eligibility, the institoialized spouse, having retained fewer assets
to spend down, may qualify for Medicaid long-terarec assistance sooner. In this scenario, the
long-term financial prospects of the community sgounay also be improved by eliminating
certain future expenses.

TRANSFERRING ASSETS TO THE COMMUNITY SPOUSE

The general rule is that Medicaid coverage of mgrdiome and certain other medical care is
denied for a period of time if an applicant or drsher spouse transfers asset and fails to receive
full and fair market value in retufd.This provision also includes transfer of the indial’s
home, an asset normally excluded in determining ibéd eligibility. The State penalizes
uncompensated or inadequately compensated asssfetsaoccurring as far back as 36 months
before a Medicaid application is filed (60 montbs &ssets transferred into a trust). The penalty
begins when the transfer takes place -- a time riea¢ precede the person’s admission to a
nursing home and/or filing of a Medicaid applicatiolThe penalty period is equivalent to the
number of months of nursing home care that thestesred assets could have paid for at the
private-pay rate.

Medicaid rules on asset transfers between spoasés,a third party for the sole benefit of one
spouse, are more complicated. They allow suchfeewithout penalty and without limits. Yet,

if either spouse transfers assets to another paittyout receiving fair market return, the

institutionalized spouse stands to lose Medicaitecage of nursing home care.
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USING ASSETS TO PAY PAST OR FUTURE BILLS

By using marital assets to pay bills prior to appdyfor Medicaid assistance, the community
spouse can reduce demands on the assets he & alfmred to keep under Medicaid spousal
impoverishment rules. The couple may elect to pHiyeristing debts; to prepay real estate,
insurance, or other large bills; or to prepay fahexpenses.

BUYING ASSETS THAT MEDICAID DOES NOT COUNT

As explained above, Medicaid eligibility rules dotrount certain assets such as a home, a car,
or personal effects. Therefore, a spouse mightdbesed to take money from countable savings
to buy a more expensive home; repair or improvex@sting home; or buy a new car, new
household furnishings, or personal effects. Medicailes do not restrict conversions of
countable assets into non-countable ones of equivaalue. Unlimited amounts of money can
be spent on non-countable assets for the commsapdyse’s use while getting Medicaid to pay
for long-term nursing home care.

EXCHANGING ASSETS FOR SOMETHING OF EQUAL VALUE

Some strategies are designed to convert assetingdme or an income equivalent for use by
the community spouse. In order to avoid a Medigadalty or compromise coverage for the
institutionalized spouse’s long-term care needs,dbmmunity spouse must receive something
of equal value in exchange for the transferredtasgeplying this concept to specific Medicaid
cases may require considerable financial sophigiitalt may be difficult both for states to be
consistent in the way they address this issue @nelderly people and their financial advisors to
accurately anticipate the Medicaid consequencesuoh asset exchanges. The confusion is
exacerbated by numerous, varied and constantlyiegptonversion strategies, which are also
widely used in retirement planning for purpose<elaied to Medicaid long-term care.

Annuities are an increasingly popular conversigatsgy. They are contractual arrangements in
which an individual pays a lump sum, which may feerf general savings or retirement accounts
such as an IRA or 401(k), to receive a future stred income in return. They are offered in a
bewildering variety of forms by commercial finarncentities, and often are associated with
poorly understood consequences and costs to theuom® “Medicaid annuities” are heavily
advertised on the Internet and presumably are degitp avoid potential Medicaid pitfalls.

Couples anticipating the need for long-term careofte spouse can protect unlimited assets by
using them to buy an annuity that names the noniddétl spouse as beneficiafyAlthough

savings are immediately and substantially reduttexlcommunity spouse’s income is increased
by a more modest but recurring amount. The at-hsepmeise can either spend that income or
reinvest it, effectively recouping most of the asaesed to purchase the annuity. Medicaid rules
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require the annuity’s return to be commensuraté witeasonable, actuarially sound estimate of
the life expectancy of the annuity beneficig&npAnnuities failing this test may result in a findin
by the State that an uncompensated asset trarefendturred, which triggers a penalty in the
form of denial of Medicaid coverage of long-ternrechenefits for the institutionalized spouse.
The duration of the penalty is based on the portibthe promised stream of income that is
beyond the individual's predicted life expectancy.

Less common financial strategies for shelteringsare life estates, family reverse mortgages,
and care agreements. These arrangements are soralanuities in that assets are exchanged for
something of value in a non-commercial context éeample, agreements with family members
or other private parties). The return may be inftren of income payments, use rights in the
case of a life estate consisting of the héhwe,care-giving services. The keys to avoiding deni
or delay of Medicaid coverage are: 1) to have ctisrumentation to show that the exchange
agreement was made before applying for Medicaidstasgke; and 2) to describe how the
Medicaid applicant or the spouse receives incomseorices of equivalent value from the party
to whom the assets were transferfed.

MEDICAID RULES REGARDING WIDOWS OR WIDOWERS OF LONG-TERM
CARE RECIPIENTS

Medicaid requires states to recover expenses faliddal financed long-term care services from
the estates of persons who received these semfiegshey reached age 55 or who, regardless of
age, were determined by the state to be permaniastiyutionalized® The major exception to
this general rule is that estate recoveries ardilpited during the lifetime of a surviving
spous€? However, states have the authority to recover fthenestate of the recipient’'s widow
or widower, although many of them defer such redegeor waive them altogeth&rFurther,
states that do recover from the estate of a sunyigpouse may elect to impose a lien on the
home to protect the State’s right to be informed arake a claim against the home upon his or
her death. A Medicaid claim on behalf of the remmimay only be made on the estate of the
surviving spouse if that estate includes countabgets. However, states may not interfere in any
way with use or disposal of property, including th@me, during the lifetime of the surviving
spouse, who may freely spend it, sell it, or givell away without concern for a Medicaid
claim?®* Of course, this freedom from Medicaid financiahsequences ends if the surviving
spouse also applies for Medicaid, at which poinbhghe becomes subject to Medicaid rules and
penalties for transferring assets without receiarfgir market return.

CONCLUSION

Medicaid rules are designed to protect sufficieobme and resources for the community spouse
of a nursing home resident to avoid undue hardshighout compromising the institutionalized
spouse’s ability to qualify for Medicaid long-tercare services. Sufficiency, institutional bias,
and equity are three areas of concern to addresgaluating how well these rules accomplish
their admirable goals.

Paged6 of 101



On the matter obufficiency some would argue that the rules do not proteough and that
community spouses are well advised to exploit eleggl financial strategy to shelter additional
income and assets. Others argue that these opji@sushould be limited so that Medicaid, a
program for the poor, can target its funding towaedple with even greater financial needs.

On the matter ofnstitutional bias spousal protections are primarily available onlyen one
spouse enters a nursing home. This may encourageesoto choose nursing home care in lieu
of home- and community-based services, even thongst couples would prefer to remain
together in their own home. Although access to ssmtvices is more limited than access to
nursing home care in many communities, the costaoé for the ill spouse in the community
may be considerably less.

On the matter okquity, it is reasonable to ask why Medicaid gives spgdoieome and asset
protections to some, but requires others (couphargl together or persons without living
spouses) to be impoverished before they can quiifyong-term care assistance. How these
concerns will be addressed in the future, and @t wbst, remains to be seen.

NOTES

1. SSI rules on income and assets are described Ie 2@ of the Code of Federal Regulations at:
http://www.access.gpo.gov/nara/cfr/waisidx_02/20t6 02.html For income, see Subpart K, beginning
at section 416.1100. See especially section 416.bh6deeming of income support between spouses. For
resources, see Subpart L, beginning at sectiorl206. Detailed rules are in the SSA Program Opmiati
Manual System, Sections Sl 008 and S1911 at:
http://policy.ssa.gov/poms.nsf/poms?OpenView& Sta&E€ount=50&Expand=>5.4t.

2. Groups Deemed to be Receiving SSI for Medicaid ¢a&® Technical Assistance Series for Medicaid
Services to Elderly or People with DisabilitiessBlhled and Elderly Health Programs Group. Center fo
Medicaid and State Operations. June 12, 2002. BDiyaband Aging TA Series #01 at:
http://www.cms.hhs.gov/medicaid/eligibility/ssidegmif. Access state-specific information from that&t
Medicaid plan for each state at: http://www.cms.gbg/medicaid/stateplans/.

3. They are Connecticut, Hawaii, lllinois, Indiana, iviesota, Missouri, New Hampshire, North Dakota,
Ohio, Oklahoma and Virginia, according to: Kassterand Shirey, LMedicaid Financial Eligibility for
Older People: State Variations in Access to Homd &@ommunity-Based Waiver and Nursing Home
Services Report No. 2000-06. AARP Public Policy Institute.April 2000 at:
http://research.aarp.org/health/2000_06_medicaid.pd

4. Section 1902(r)(2) of the Medicaid statute perngsitates to use less restrictive income and resource
methodologies in determining Medicaid eligibility. Federal guidance is provided at:
http://www.cms.hhs.gov/medicaid/eligibility/elig0b@df. Obtain state-specific information from
individual state Medicaid plans at: http://www.chiss.gov/medicaid/stateplans/.

5. Section 1924 of the Social Security Act; U.S. Ceaderence 42 U.S.C. 1396r-5.

6. Kassner and Shirey. April 2000 at: http://reseaaip.org/health/2000_06 medicaid.pdf.

7. Regulations on the recipient’s post-eligibility skaof cost are in Title 42 of the Code of Federal
Regulations, Chapter 435.700, Subparts H and I at:
http://www.access.gpo.gov/nara/cfr/waisidx_02/428% 02.html Detailed guidance is found in Chapter 3
of the State Medicaid Manual at http://www.cms.gbg/manuals/45_smm/sm_03_3 toc.asp. See Sections
3700-3714 for overall rules, Section 3628.2 fortgagibility rules as they affect the medically ety
eligibility category, and Section 3590 as they efffmdividuals in Home and Community-Based Waiver
programs.

8. The Medicare Catastrophic Coverage Act (MCCA) o088 9P.L. 100-360) added Section 1924 to Title
XIX of the Social Security Act atittp://www.ssa.gov/OP_Home/ssact/title19/1924.Hbatailed Federal
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10.
11.
12.
13.

14.
15.

16.
17.

18.

19.

20.

21.

22.

23.

24.

guidance is in Chapter 3 of the State Medicaid Médnu at:
http://www.cms.hhs.gov/manuals/45_smm/sm_03_3_$pc.&ee Sections 3260-3263, 3702, and 3710-
3714.

"Spouse" is defined under the law of the stateesidence.

Chapter 3 of the State Medicaid Manual, Part 3261.1

Chapter 3 of the State Medicaid Manual, Part 3710.

The spousal allowance is increased by one thira¥ery minor or adult dependent child, or certaimeo
dependents who live with the community spouse. dimeunt of income the institutionalized spouse can
transfer to such dependents is reduced by any iad¢hay have in their own right.

Stone, J.LMedicaid: Eligibility for the Aged and Disableeport to Congress. Congressional Research
Service. Library of Congress. updated July 5, 2@¥2 Table 7.

Chapter 3 of the State Medicaid Manual, Part 3713-4

Note that "spousal impoverishment” rules on incoapply post-eligibility but not in determining
eligibility. As a result, income intended to be sside for the community spouse is not set asidenwh
determining the eligibility of the institutionalidespouse (See Section 3261.1 of the State Medicaid
Manual). This may cause some institutionalized spsuo have too much income to qualify for Medicaid
though not enough to cover the cost of care angg@timf the community spouse. There is no data on
whether or how often this hypothetical outcome altyuoccurs.

These are described at: http://www.srskansas.awiges/DivisionofAssets.htm.

Stone, J.LMedicaid: Eligibility for the Aged and Disable&eport to Congress. Congressional Research
Service. Library of Congress. updated July 5, 2@¥2 Table 7.

States are permitted to use the so-called “incars® fule, which limits the amount of additionasources
that the community spouse may petition for to aroam commensurate with current income, including
income transferred from the institutionalized smou#f the income of the institutionalized spouse
disappears at death, assets owned by the commaputyse alone may not be able to maintain his or her
income at its previous level. This state policyiopthas been confirmed by the Supreme Court in
Wisconsin Department of Health and Human Services. vBlumer  at:
http://supct.law.cornell.edu/supct/html/00-952.281h A synopsis of this decision is presented at:
http://www.oyez.org/oyez/resource/case/1446/. Falisgussion about determining the amount of assets

necessary to produce a given amount of monthly nego  see:
http://www.elderlawanswers.com/resources/s7/r33Y .
A simple description of “just say no” or “spousal efusal’ is at:

http://www.elderlawanswers.com/resources/s8/r335{#9 Note that the “just say no” strategy is only
successful if the State does not pursue legalraetiminst the community spouse to recover thesasset

For an overview of financial planning techniqueedito bypass the standard Medicaid rules, see Blurwe
B. and Crown, W.HMedicaid Estate Planning in the Aftermath of OBRA The Medstat Group. August
1995. For information on protecting the home frostate recovery, see Goldfarb, The Homestead and
Medicaid Planningat: http://www.seniorlaw.com/homestead-medicaid.htBider law information on
Medicaid viewed in the broader context of estate anping is at:
http://www.elderlawanswers.com/resources/s8/r33{2.Advice for both laypersons and attorneys is
provided by Budish, A.D. (1995Avoiding the Medicaid Trap: How To Beat the Cataphic Costs of
Nursing- Home CareHenry Holt & Company. State-specific advice ftioeneys and financial planners is
widely available on the Internet.

Walker, L., Gruman, C. and Robison, J. (1998). Maidi Estate Planning: Practices, and Perceptions of
Medicaid Workers, Elder Law Attorneys, and Certifieinancial Planner&erontologist38(4): 405-411.
Curry, L., Gruman, C. and Robison, J. (2001). MaidicEstate Planning: Perceptions of Morality and
NecessityGerontologist41(1): 34-42.

For general Medicaid rules on transfer of assets,tse State Medicaid Manual, Chapter 3, Part 3268.
asset transfers between spouses, see Parts 35821 32nd 3262.4.

Annuities are analyzed, with ample attention tostomer cautions and potential negatives consequences
at: http://www.efmoody.com/insurance/insuranceovervigml.
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25. A report by state Medicaid directors identifies aities purchased for non-Medicaid spouses as &pkmt
problem area. See Coates, A., Deily, M. etTéle Role of Annuities in Medicaid Financial PlargirA
Survey of State Medicaid Agenci€separed by the Annuities Work Group of the Bligy Technical
Advisory Group of the National Association of Stdedicaid Directors for the American Public Human
Services Association. October 2003. at:
http://nasmd.org/Annuities%20Workgroup%20ProducttoBer%202003. pdf.

26. Federal Medicaid guidance on annuities is providedChapter 3 of the State Medicaid Manual, Part
3258.9.B at: http://www.cms.hhs.gov/manuals/45 ssnm03_3 3257 to 3259.8.asp#_ 3258.9.

27. Federal guidance on life estates is in ChaptertBefState Medicaid Manual, Part 3258.9.

28. Federal rules are wary about attributing cash védueare-giving services by family members that idou
be given out of affection and without expecting pemsation, in the absence of Medicaid rules. Thesru
defer to states on what constitutes acceptablerdectation. See Chapter 3 of the State Medicaid Mlanu
Part 3258.1.A.1.

29. Section 13612 of P.L. 103-66 imposed the Medicatdte recovery mandate by amending Title XIX of the
Social Security Act, accessible éttp://www.ssa.gov/OP_Home/ssact/title19/1917 .hiatailed Federal
guidance to states is in the State Medicaid Manué@hapter 3, Section 3810 at:
http://www.cms.hhs.gov/manuals/45_smm/sm_03_3 3808812.asp# 3810. Note that Medicaid
recoveries take place within the context of stat@perty and inheritance laws, and are influenced by
options chosen by each state to define the scojpe Miedicaid recoveries and implementation methods

30. States are also prohibited from recovering if thisr@ surviving child who is under age 21, blind, o
permanently disabled, and in certain cases whewdal child or sibling lives in the deceased remips
home.

31. Only 9 of 34 states responding to one study refdoatvays collecting from the estates of surviving
spouses. See Table 6 of the report prepared foA&RP Public Policy Institute by Sabatino, C.P. and
Wood, E.Medicaid Estate Recovery: A Survey of State Prograntd PracticesSeptember 1996.

32. This was confirmed in a recent court case. Negada Department of Human Resources v. Estate of
Ullmer (120 Nev. Adv. Op. No. 16. April 1, 2004) at:
http://www.leg.state.nv.us/scd/120NevAdvOpNo16.html

This policy brief was prepared under contract #HH S-100-03-0022 between the U.S.
Department of Health and Human Services, Office of the Assistant Secretary for Planning
and Evaluation, Office of Disability, Aging and Long-Term Care Policy (DALTCP) and
Thomson/MEDSTAT, Inc. For additional information on this subject, or to view the other
briefsin this series, you can visit the ASPE home page at http://aspe.hhs.gov, the DALTCP
home page at http://aspe.nhs.gov/ /office specific/daltcp.cfm or contact the ASPE Project
Officer, Hunter McKay, at HHS/ASPE/DALTCP, Room 424E, H.H. Humphrey Building, 200
I ndependence Avenue, S.W., Washington, D.C. 20201, Hunter.McKay@hhs.gov.

Policy Briefs on Medicaid Eligibility Policies for Long-Term

Care Benefits

A total of six Policy Briefs are available from tkéfice of Disability, Aging and Long-Term
Care on this subject:
« Medicaid Estate Recovery[http://aspe.hhs.gov/daltcp/reports/estatered. Rosted May
2005
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Medicaid Estate Recovery Collections
[http://aspe.hhs.gov/daltcp/reports/estreccol}iRosted February 2006

Medicaid Liens [http://aspe.hhs.gov/daltcp/reports/liens.hBosted May 2005
Medicaid Liens and Estate Recovery in Massachusetts
[http://aspe.hhs.gov/daltcp/reports/MAliens.hiPosted May 2005

Medicaid Treatment of the Home: Determining Eligiblity and Repayment for
Long-Term Care [http://aspe.hhs.gov/daltcp/reports/hometreaf fosted May 2005
Spouses of Medicaid Long-Term Care Recipients
[http://aspe.hhs.gov/daltcp/reports/spouseq.Riosted May 2005
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