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Planning for the possible more frequent reassessment of commercial real estate

withersworldwide



INTRODUCTION

At just past its midpoint, 2020 has certainly been the year
of the unpredictable.

* The ongoing shocks to our expectations do, however,
present a number of important and timely estate, gift and
Income tax planning opportunities.

* Uncertainty at a political level, and the possibility of
further changes in the tax code, create urgency.
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1. GIFTING

* An estate tax of 40% is due on all estates at a taxpayer’s death
(with a spouse it can be due at the second death).

 An exemption amount is excluded from taxation, and that
amount can either be gifted during life or bequeathed at death
with no tax due.

* The unused balance of the exemption amount can be carried
over to a surviving spouse, or “ported” to be used later by that
spouse and added to their exemption amount.

« The current exemption amount for 2020 is $11.58 million, an
amount which is annualized for inflation, thus increasing each
year, until it drops back down in 2026.
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1. GIFTING - continued

- Thus, in 2026, the exemption amount will drop to $5 million, which
indexed for inflation is expected to be approximately $6.5 million.

* Proposed regulations which came out in November 2018, clarify that
the IRS will not seek to claw back (or disallow) amounts gifted prior to
the exemption amount being reduced at a later date.

» The proposed regulations allow taxpayers to rely on this no claw back
provision.

«  With uncertainty whether the November election could lead to a power
shift and a possible reduction in the estate tax exemption amount,
clients should be considering gifting their full exemption amount if they
can afford to do so.
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1. GIFTING - continued

 In California, we have seen recurrent attempts to impose
a CA estate tax, though no measure is on the Nov. ballot.

* Though not successful to date, imposition of a CA estate
tax could happen in the future.

- And, given state and federal budgetary shortfalls due to
the COVID-19 crisis and general deficit spending, we see
pressure to raise taxes on the wealthy.

- Joe Biden’s recent tax plan aims to lower the exemption
amount to $3.5 million should he be elected.
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« The ability to do such gifting might not exist much longer.

* Obviously, no one should gift more than they are
comfortable gifting or that they can afford.

London | Cambridge | Geneva | Milan | Padua | Sydney | Hong Kong | Singapore | Tokyo . .
New York | New Haven | Greenwich | Los Angeles | Rancho Santa Fe | San Diego | San Francisco | British Virgin Islands WI t h e rSWO r l d WI d e

7

8367640.1



2. Planning for the full sale or of a majority
interest In a private company:

* Succession planning is a key milestone in a company’s
lifecycle and should be done proactively, not reactively.

* The uncertainty of the past year, in which the economic effects
of the pandemic have hit vastly differently across various
iIndustries, has shown that proactive planning provided
company owners with the best options.

* Founders and other owners will decide to sell all or part of
their business in the coming years for a variety of reasons.

* While valuations are down in 2020 across a wide variety of
sectors, other areas of the economy are booming.
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2. Planning for the full sale or of a majority
interest In a private company: continued

- Meanwhile, investment capital is still at high levels and
buyers are looking to invest in private companies —
distressed or soaring.

- Joe Biden’s recent tax plan aims to get rid of a
preferential tax rates on capital gains and dividends.

* Thus, for those company owners undecided about the
timing of selling their business, the potential doubling of
the capital gains tax could be a deciding factor.
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3. Sale of capital assets

« The current tax rate on the sale of most capital assets is 20%
plus the 3.8% Medicare tax.

- Joe Biden’s tax proposal will end the preferential capital gains
rate and will tax capital gains and dividends at almost 40%.

* Interest for certain capital assets, especially music interests —
which will often get capital gains treatment — remains high.

* Reuvisit intellectual property rights which might be subject to a
capital gains tax rate and determine if now is a good time to
sell for planning purposes.
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4. Gifting of real estate to children

* This November 3, 2020, Californians will vote on Proposition
19, amending the CA Constitution’s current property tax
system.

 If the proposed amendment passes, it will narrow the
Proposition 58 parent-child exemption from property tax
reassessment.

* Property is taxed by local governments most typically based
upon its assessed value. Proposition 13, enacted by
California voters in 1978, mandates limited, 2% annual
property tax increases, unless there is (1) a change of
ownership, or (2) completion of new construction. Then,
property tax values go to fair market value.
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4. Gifting of real estate to children - continued

* Because of Proposition 13, while a California property is maintained under
the same ownership and no triggering event occurs, then the assessed
value of the property will increase by no more than 2% annually for property
tax purposes, regardless of the actual market value of the property.

* As a result, some property owners in California have owned property for
decades while seeing only these limited property tax increases, despite
great appreciation in the property’s value.

* Proposition 58, enacted in 1986, creates an exception to Proposition 13.

* Under this measure certain transfers of California real property between a
parent and their child are exempt from reassessment, despite such transfers
constituting a change of ownership which would otherwise trigger
reassessment under Proposition 13.
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4. Gifting of real estate to children - continued

« Specifically, the parent-to-child transfer of (1) a primary residence,
and (2) the first $1,000,000 of assessed value of other real estate
(both residential and commercial) are exempt from reassessment
and thus property tax increases.

- The assessed value is the value on the property tax bill, not the
property’s market value, thus allowing for property worth well more
than $1,000,000 to be transferred without reassessment.

» This exemption can apply to grandchildren in limited circumstances
under Proposition 193.

- The California Assembly and Senate approved Proposition 19 earlier
this year, to include it on the November ballot.
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4. Gifting of real estate to children - continued

* Proposition 19 will materially limit the scope of the Proposition 58
parent-child exemption.

- If passed, parents-child transfers, including gifts, become subject to
property tax reassessment unless the child uses the property as their
primary residence.

« And only $1,000,000 of market value escapes reassessment, even
where the transferee uses the property as their principal residence.

- Additionally, if passed, Proposition 19 will allow property owners
aged 55 and older, persons with severe disabilities, and victims of
natural disasters and hazardous waste contamination to transfer
their assessed property values to a different home of equal or
greater market value.
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4. Gifting of real estate to children - continued

* Currently, such a transfer is only allowed for properties of
equal or lesser value. Such transfers would be possible
anywhere in the state (currently not allowed), and could be
done three times by the taxpayer (currently one).

- If passed, with a majority vote, the measure takes effect on
February 16, 2021. Revenue generated by the measure go to
agencies that fight wildfires, and to counties where the
reassessed properties are.

 Clients considering transferring CA property to a child should
understand the risk that this exemption, which can make a
sizable difference in certain circumstances, will disappear.
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5. Planning for the possible more frequent
reassessment of commercial real estate

« California Proposition 15, also on the CA ballot in November, will
dramatically change property taxes on CA commercial real estate.

- If passed, the ballot initiative amends the CA Constitution to require
commercial and industrial properties, except those zoned as
commercial agriculture, to be taxed based on their market value.

* In California, the proposal to assess taxes on commercial and
industrial properties at market value, while continuing to assess
taxes on residential properties based on the purchase price, is
termed split roll.

 The change from the purchase price to market value would be
phased-in beginning in fiscal year 2022-2023.
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5. Planning for the possible more frequent

reassessment of commercial real estate —
continued

* Properties, such as retail centers, whose occupants are 50 percent or more
small businesses, would be taxed based on market value beginning in fiscal year
2025-2026 (or at a later date decided by the legislature).

« The ballot initiative will continue taxing properties, whose business owners have
$3 million or less in CA commercial real estate based on their purchase prices.

- The ballot initiative also exempts a small business’s tangible personal property
from taxes along with $500,000 of a non-small business’s tangible personal
property.

« Client's holding commercial real estate in California should undertake
calculations to determine the impact of tax changes under Proposition 15.

* In some cases, the additional property tax might make their current holdings
untenable financially and should be sold.
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6. Private placement life insurance (PPLI)

* No federal or state income tax on income or gains inside
the policy — tax free redeployment.

» Appreciation can be borrowed during lifetime with no
Income tax.

* Death benefit is exempt from income tax.
 Allows investing in foreign funds without penalty.
» Reduces reporting (“No-K-1s!”).
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o Atleast 5 assets in specified proportions.

e Not your father’s life insurance policy.

o This is about reducing income tax, not insuring against mortality or creating a pool of liquidity.
o You can hire any RIA to manage your account.

e What does it cost?

All in fees over 5 — 7 years should average around 100 — 125 basis points per year.

Includes carrier administration fee, cost of insurance, agent’s commission and amortization of up front costs.
53% federal and CA tax on 2.5% return is ~ 132 bps.

If you are not earning 2.5%, fire your broker!

If earning 3% or more, PPLI is huge win!

0O O O O O
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6. PPLI (continued): Diagram
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7. Creating a family limited partnership
(or LLC):

« A family limited partnership (FLP), or limited liability company (LLC)
treated as a partnership for tax purposes, can be an effective tax
planning mechanism.

» The structure is basically created to hold assets such as real estate,
a privately owned business or even a brokerage account.

« The creator of the FLP can gift interests in the entity, while still
retaining controlled.

- Essentially, different classes of ownership interests are created,
some voting, with others being non-voting.

- The creator can then gift non-voting interests to children or other
beneficiaries, while retaining control of the voting interests.
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7. Creating a family limited partnership
(or LLC): continued

* The value of the gifts is often discounted from the FLP’s
underlying asset values, due, e.g., to lack of control
(voting and/or ownership) and marketability.

- Additionally, payments made from the FLP can vary
based on ownership type, voting or non-voting, allowing
for payments to go to either the creator or the beneficiary.

- By directing the payments to the beneficiaries, the
creator can get more assets out of their estate and often
the tax rate applicable to the beneficiaries will be lower
than that of the original creator.
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8. Updating old documents:

Over time, even well drafted company, partnership or
estate planning documents become dated.

People are no longer around to fill the roles we expected
of them or other people might have grown into their roles.

And, tax and other laws do change.

Updating documents, or at least reviewing them
periodically (preferably with a professional) is a crucial
step in ensuring that future problems, taxes and other
expenses are minimized.
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9. Maintaining liquidity:

- Cash is king, as the old adage goes.

« With the uncertainty in our economy during this turbulent year,
ensuring ample liquidity is an important consideration.

« The unpredictability which has plagued our year still shows
little sign of abating.

* And, financial institutions are tightening lending and flexibility
on payment terms.

* All individuals and businesses should ensure that they have
enough liquid capital to survive an unexpected catastrophe or
further, extended lockdowns.
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10. Legislative Retroactivity

- There is concern among many that a change in
administration could lead to certain tax changes being
enacted on a retroactive basis.

* The current consensus is that any retroactive effective
date likely will be no earlier than January 2021, for
legislation in the next Congress.
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11. Biden tax proposals: Personal income tax

- Taxable income above $400,000 taxed at 39.6%.

* LTCG and qualified dividends taxed at 39.6% (plus NII) if income
exceeds $1,000,000.

* No step-up in basis at death (possible mark to market taxation).
* |temized deduction benefit limited to 28% cap.

* Pease limitations on itemized deductions are restored for taxable
incomes greater than $400,000.

« QBI (Section 199A) deduction phased out for taxpayers having taxable
income greater than $400,000.
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11. Biden tax proposals: Social security increases

« Current OASDI tax is 12.4% up to $137,700 wage base

* New OASDI tax would be 12.4% on compensation
income above $400,000; donut on compensation
between wage base and $400,000

* Medicare tax remains at 2.9% on all compensation plus
0.9% on compensation in excess of $250,000
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11. Biden tax proposals: Corporate taxation

* Increase in corporate income tax rate from 21% to 28%.

* New alternative minimum tax of 15% on book profits if
$100M or higher.

« GILTI tax deduction reduced from 50% to 25% which
when combined with corporate tax rate increase doubles
GILTI tax rate from 10.5% to 21%.

. VAT (?) not likely.

London | Cambridge | Geneva | Milan | Padua | Sydney | Hong Kong | Singapore | Tokyo

New York | New Haven | Greenwich | Los Angeles | Rancho Santa Fe | San Diego | San Francisco | British Virgin Islands WI t h e rSWO r I d W I d e




Exemption amount decreases from $11.58M to $3.5M
per person (indexed).

Significant limits on valuation discounts.
Grantor trust = Estate includability.

Wealth tax (7).
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