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I n the first installment of this series, I introduced 
a model, “The Path of Most Resistance,” which 
illustrates why a good estate-planning result is so 

hard to achieve. In the next installment, I discussed 
three psychological phenomena that one can witness in 
estate planning. In this final installment, I discuss death 
anxiety, the issue of mortality salience (reminders about 
death)1 and common fears that clients face in estate 
planning. I’ll conclude this installment by introducing 
estate planners to two tools that can assist them in the 
human side of estate planning: motivational interview-
ing (MI) and appreciative inquiry (AI).

Death Anxiety
“Death anxiety” is defined as:

 . . . a complex phenomenon that represents the 
blend of many different thought processes and 
emotions: the dread of death, the horror of physi-
cal and mental deterioration, the essential feeling 
of aloneness, the ultimate experience of separation 
anxiety, sadness about the eventual loss of self, and 
extremes of anger and despair about a situation 
over which we have no control.2 

     These fears can cause people to act differently, 
even irrationally, from how they typically would 
under different circumstances. These actions often 
lead to conflict because the survivors joust for a piece 
of the decedent’s property, persona or symbolism, 
which people seek to assuage their fears and comfort 

themselves for their loss. Psychologists posit that all 
humans develop an innate ongoing existential fear of 
death from a relatively early age.3

Psychiatrists have determined that there are at least 
seven reasons why people have death anxiety:4

1. 	No more life experiences.
2. 	Fear of what will happen to their bodies post-death.
3. 	Uncertainty as to fate if there’s life after death.
4. 	Inability to care for their dependents.
5. 	Grief caused to relatives and friends.
6. 	All their plans and projects will come to an end.
7. 	The process of dying will be painful.

There are at least three defenses that individuals com-
monly employ to withstand death anxiety:

1. Avoidance of talk about mortality and other remind-
ers of mortality (called “mortality salience”).

2. Minimization of mortality through jokes about death 
and feeling that the concern about mortality isn’t 
pressing enough for action at the moment.

3. A desire for symbolic immortality, which is a form of 
autobiographical heroism, in which individuals take 
actions that solidify and perpetuate causes and pro-
vide for those who are important to them.5

Mortality Salience
Estate planning causes people to face their own mor-
tality. Mortality salience plays a role in estate planning 
by often causing people to put off their estate planning 
for another day, despite its apparent glaring need in 
particular situations. According to the research of Dr. 
Russell N. James III, the forms of avoidance of mortality 
salience are:

•	 Distraction: “I’m too busy to worry about that right now.”
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1. 	Contemplating death (death anxiety).
2. 	Not doing the right thing.
3. 	The unknown.
4. 	Hurting someone’s feelings/creating animosity/post-

death squabbles.
5. 	Estate planners.
6.  	The estate-planning process.
7. 	Running out of money/losing security.
8. 	Changes in the law.
9. 	Facing reality.
10.	 Loss of flexibility.
11.	 Loss of privacy.
12.	 Probate.

Most of these fears are irrational and can be safely 
and properly addressed in a well-confected estate plan. 
Estate planning has therapeutic and anti-therapeutic 

consequences, the latter of which the estate planner 
must identify and work to ameliorate.11 Estate planning, 
once done and finalized, is known to reduce death anx-
iety, for example, recall Ishmael from Moby-Dick about 
his will signing.12

Effects of Death Anxiety
Death of a loved one or a friend conjures up two fears in 
most of us: 1) the loss of a source of safety and security; 
and 2) a fear of our own mortality.

This often causes a split in the ego,13 as people trick 
themselves through a cognitive distortion14 into think-
ing that their own death isn’t something that they need 
be concerned about at present. This typically results in 

•	 Differentiation: “It doesn’t apply to me because I 
come from a family of actuarial longevity.”

•	 Denial: “These death worries are overstated.”
•	 Delay: “I plan on worrying about death…later.”
•	 Departure: “I’m going to stay away from death 

reminders.”6

According to the research, mortality salience causes 
increases in the following:

1. 	Desire for fame.
2. 	Perception of one’s past significance.
3.	 Likelihood of describing positive improvements in 

writing an autobiographical essay.
4. 	Interest in naming a star after one’s self.
5. 	Perceived accuracy of a positive personality profile of 

one’s self.7

According to Dr. James and his research, mortality 
salience results in a greater attachment to and support of 
one’s community’s values over an outsider’s values. This 
includes an increase in:

1. 	Charitable contributions by U.S. donors to U.S. char-
ities over foreign charities.

2. 	A predicted number of local NFL team wins.
3. 	Negative ratings by Americans of anti-U.S. essays.8

According to Dr. James, external realities occasion-
ally break through avoidance of mortality salience, 
including illness, injury, advancing age, death of a close 
friend or family member, travel plans and intentionally 
planning for one’s death through estate planning, which 
cause people to tend to their estate planning. However, 
these external realities are unpredictable and sporadic.9 
But, the issue of procrastination and avoidance in estate 
planning is far more complex than just avoidance of 
mortality salience.

Fears of Estate Planning
People have at least 12 fears about estate planning, of 
which death anxiety is but one. They fear:10

One potential consequence of 

death anxiety is the deterioration 

of the testator’s decision-making 

capabilities.
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involves an erratic method of selecting information 
for consideration, an inadequate amount of time spent 
considering that information and evaluating alternatives 
and a lack of willingness to re-evaluate after the decision 
is made. Getting it done is more important than how or 
what was done.17 

Humans are the only species who know cognitively 
that life is finite and that we’re mortal. However, that 
cognitive knowledge, combined with the desire to pro-
create and survive, create what Mario Mikulincer, Victor 
Florian and Gilad Hirschberger call “an irresolvable 
existential paradox.”18 A human’s survival mode causes 
him to put off thoughts of his own demise because sur-
vival is the goal, despite clear signs of eventual mortality. 
Hundreds of studies have proven that when confronted 
with mortality salience, humans adhere even more pas-
sionately to their view of the world.19 Humans resort to 
lots of methods to avoid the fear brought on by mortality 
salience, including religion, work, relationships, exercise 
and wealth accumulation.  

Terror management theory20 (inspired by the work 
of Ernest Becker21 and Otto Rank) instructs that 
humans grasp for any kind of immortality to cope 
with mortality salience, including symbolic immor-
tality. Symbolic immortality includes our belief in an 
afterlife, our descendants, our favorite institutions 
and our body of work, wealth and accomplishments. 
Estate planning properly done gives clients symbolic 
immortality.

Separation anxiety, which is articulated in attach-
ment theory, also contributes to inheritance conflict. 
Attachment theory was formulated in the 1930s by 
John Bowlby, a British psychoanalyst who worked with 
troubled children. It postulates that infants will go to 
great lengths, for example, crying and clenching, to 
prevent being separated from their parents. Attachment 
theory has been extended to adults and goes a long way 
to explaining why adults do what they do when a loved 
one passes away.22 Grieving loved ones often scramble 
for and squabble over items that symbolically resemble 
the decedent’s persona or successes to which they can 
remain associated, for example, grandma’s china, dad’s 
watch or family portraits. The financial value of these 
items is often irrelevant.23

According to the late clinical psychologist Edwin 
Schneidman, the closest that most people get to 
acknowledgment of their own mortality is a view of the 

repression of thoughts of death, as they’re simply too 
painful to be allowed into a person’s consciousness. The 
splitting of the ego can lead to depression and other forms 
of psychosis as well as the loss of internal object ties.15 

Here are two examples of cognitive distortions: 

•	 People often compare themselves to individuals who 
are known to have abused their bodies, for example, 
Keith Richards, and say that if he can live that long 
after having done what he did, they’ll survive too 
until at least his age or older.

•	 Older persons, whose death is more imminent, focus 

on medical research or make deals with themselves 
to get healthier, and, by so doing, think they’ll live 
longer.

One potential consequence of death anxiety is the 
deterioration of the testator’s decision-making capabil-
ities. The fear forces people into making short-sighted 
or ill-advised decisions that will have a lasting impact 
on their loved ones. Fear of making these types of bad 
decisions also flows out of death anxiety, as people are 
reluctant to act on their estate planning for fear that 
they’ll make a bad decision. People often cope with 
death anxiety by making difficult decisions quickly, 
thereby abbreviating the stressful experience.16 These 
swift decisions often are bad ones.

This oft-truncated decision-making process usually 

A common reason why some 

people don’t engage in estate 

planning is a fear that their 

families will fight after their death, 

when their motives and activities 

will be subjected to unwanted 

intense public scrutiny.
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inheritance. In fact, I believe that estate planning prop-
erly done can enhance a family’s emotional well-being. 
Furthermore, estate planning poorly done without com-
munication between the givers and receivers can exacer-
bate and worsen inheritance fights.

Another reason for reticence about estate planning is 
a concern that too much wealth given to their loved ones 
will blunt their self-esteem and personal drive.29 There’s 
ample evidence of this in some wealthy families.

Tools for Use
There are a number of tools that planners can use to 
assist clients/donors psychologically with respect to 
finishing their planning, including: reflective listening, 
AI and MI.

Guiding Principles of MI
MI was developed in the 1980s primarily to assist 
patients who had chemical dependency problems. It’s a 
simple and elegant system whereby the client, who wants 
to change at some level, finds the reasons to change 
within himself, with the therapist merely acting as a 
guide. MI is based on four guiding principles:

•	 Resist the righting reflex (discussed below);
•	 Understand and explore the patient’s own motivations;
•	 Listen with empathy; and
•	 Empower the patient, encouraging hope and 

optimism.

It has application to estate/charitable planning, where 
clients/donors often are ambivalent about doing their 
planning. By asking the right questions, we can guide the 
client/donor to the conclusion that he needs to get his 
estate/charitable planning done and reassure him that 
we’re the right people to guide him through this process.

MI is based on the assumption that the righting reflex 
(that reflex that causes people to tell someone else when 
they’re on the wrong track), which humans have and 
helping professsionals have often to a greater degree, 
is counterproductive as it encourages the other person 
to take up the opposing side of the argument. Advisors 
tend to go to this righting reflex quickly because we 
assume that clients want our help and opinion immedi-
ately. However, this often isn’t true.

MI is based on four processes:30 

world after our death and how we’ll be remembered—
which he called the “post-self.”24 Schneidman viewed 
each person’s property as an extension of one’s self, 
which is in line with Jean-Paul Sartre’s famous quote, 
“The totality of my possessions reflects the totality of my 
being. I am what I have. What is mine is myself.”25 Estate 
planning often is viewed as one of the last opportunities 
to foster one’s post-self.26

As mentioned previously, estate planning, once faced, 
confers a form of symbolic immortality on the testator, 
who in essence gets to continue to influence and par-
ticipate in the lives of the beneficiaries after death. But, 
fewer than half of Americans make a will.27 Why? Fears 
of estate planning for most exceed the purely psycholog-
ical payoff of symbolic immortality and peace of mind.

Reasons for Inheritance Fights
A common reason why some people don’t engage in 
estate planning is a fear that their families will fight after 
their death, when their motives and activities will be 
subjected to unwanted intense public scrutiny. Because 
it provides a medium for the public airing of the “dirty 
laundry” and family secrets of testators and their fami-
lies, the mere possibility of an estate squabble may cause 
clients stress and anxiety during the estate-planning 
process and cause them to put it off for that reason alone.

Why do people fight over inheritances? According 
to elder law attorney P. Mark Accettura, there are five 
basic reasons:

•	 Humans are predisposed to competition and conflict;
•	 Our psychological self is intertwined with the approv-

al that receiving an inheritance confers; 
•	 Humans are genetically predisposed toward looking 

for exclusions;
•	 The death of a loved one is mortality salience that 

triggers the accompanying death anxiety in humans; 
and

•	 The possibility of existence of a personality dis-
order that causes family members to distort and 
escalate natural family rivalries into personal and 
legal battles.28

While I agree with much of Accettura’s theory, he’s of 
the opinion that estate planning properly done through 
intergenerational communication for the right reasons 
can significantly reduce the proclivity to quarrel over 
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client/donor can make up his own mind and is free 
to go in any direction, even one not advised.

Communication styles. There are essentially three 
communication styles that form a continuum of com-
munication,32 and these can be used in the same conver-
sation:

•	 Direct. Telling what to do.
•	 Follow. Listening.
•	 Guide. Middle ground, involving both.

MI spends most of its time in Guide mode, whereas 
most helping professionals use a follow-direct pattern, 
which often isn’t optimal and, at worst, self-defeating.

Core communication skills. They are: asking, listen-
ing and informing.33 Too many helping professionals 
spend too much time in the inform or ask/inform 
skillsets and not enough time listening. In my expe-
rience, as much as one quarter to one third of my 
estate-planning clients weren’t yet ready to do some 
estate planning even though they were in the office, 
ostensibly to do just that. They often simply wanted 
some non-judgmental professional listening. If your 
clients are similar to mine, you’ll miss the boat entirely 
at least a quarter of the time if you take estate-plan-
ning clients literally at their initial impression of want-
ing to do some estate planning. 

Skills needed for MI. They include:34

•	 Asking open-ended questions.
•	 Affirming the other person.
•	 Reflective listening—this is very important.
•	 Summarizing.
•	 Informing and advising.

Many estate planners proceed too quickly from ask-
ing questions, most of which are closed-end in the form 
of yes/no and multiple choice. This line of questioning 
results in leading the client to the desired answer and 
then immediately informing and advising. If they’re not 
being listened to, clients may decide to change profes-
sionals.

Roadblocks to active listening. In 1970, Dr. Thomas 
Gordon set out 12 of what he calls “roadblocks” to effective  
listening, which are responses by individuals that don’t 

•	 Engaging (establishing a helpful connection and 
working relationship);

•	 Focusing (developing and maintaining a specific 
direction in a conversation about change in behavior);

•	 Evoking (eliciting the client’s own motivations 
for change, which lie at the heart of motivational 
interviewing); and 

•	 Planning (developing a commitment to change and a 
concrete plan of action).

MI isn’t a hoax in which the therapist tricks the 
patient into taking a course of action. There’s a spirit to 
it, as discussed below. MI isn’t done to or on someone; 
MI is done with someone. The professional using MI is 

a privileged witness to change, which the client usually 
figures out on his own. 

The spirit of MI is based on the following four 
components:31

•	 Collaborative partnership. Among patient/client/
donor and helping professional, particularly when 
behavior change is needed.

•	 Acceptance. It’s axiomatic that the practitioner uncon-
ditionally accepts the person just as he is at present.

•	 Evocative. MI seeks to evoke from the patient/client/
donor that which he already has: his own motiva-
tion and resources for change, connecting behavior 
change with his own values and concerns.

•	 Honoring autonomy. MI requires a certain amount 
of detachment from outcomes, because the patient/

By properly responding to the 

sustain talk and encouraging the 

change talk, the planner can play 

a role in assisting clients/donors to 

get them the therapeutic benefits 

of finishing their estate/charitable 

planning.
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is in their best interests. If you listen to ambivalent peo-
ple discuss making that change, they’ll often engage in 
change talk (when they’re in favor of change—for exam-
ple, completing their planning) and sustain talk (when 
they’re in favor of maintaining the status quo—for 
example, doing nothing) during the same conversation.

Planners can use the principles of MI to guide 
clients/donors toward closure in the estate/chari-
table planning process. Most clients/donors are  
ambivalent about doing their estate/charitable  

constitute what he calls “active listening”:35

•	 Ordering, directing or commanding.
•	 Warning, cautioning or threatening.
•	 Giving advice, making suggestions or providing 

solutions.
•	 Persuading with logic, arguing or lecturing.
•	 Telling people what they should do; moralizing.
•	 Reassuring, sympathizing or consoling.
•	 Questioning or probing.
•	 Withdrawing, distracting, humoring or changing the 

subject.
•	 Disagreeing, judging, criticizing or blaming.
•	 Agreeing, approving or praising.
•	 Shaming, ridiculing or labeling.
•	 Interpreting or analyzing.

These roadblocks to active listening can end a con-
versation prematurely. Not only does the purposeful 
estate planner or other professional helper have to 
suspend his own needs but also the helping profes-
sional has to avoid the “expert trap” in which asking 
questions one after another signifies control over the 
conversation. This pattern may lead to an assumption, 
often wrong, that once the helping professional has all 
of the answers to the questions, there will be a solu-
tion, which, again, often isn’t true. This heightened 
expectation is a trap for an expert.36 The roadblocks to 
active listening also are examples of the righting reflex 
at work, because helping professionals are predisposed 
to and programmed to ask and respond, quite often 
violating one of these roadblocks. 

Reflective listening. The concept of reflective listening 
is easy to understand; its application to real life con-
versations can be difficult because of our tendency to 
go down the road of one or more of the 12 roadblocks 
set forth above, which involves the righting reflex. You 
simply mirror back and summarize for the client what 
the client just said. This is more than a mere echo; it 
demonstrates that you’re paying attention and can give 
the client a feeling that you understand him and what 
he’s going through.

Ambivalence. People who are thinking about making 
a change in their lives are ambivalent: Part of them wants 
to change, and part of them wants to maintain the status 
quo. By gently guiding clients in conversation, the plan-
ner has the clients convince themselves that the change 
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LIGHT

Clowning Around
Théâtre National de l’ Opéra by Leonetto 
Cappiello sold for $2,000 at Swann Auction 
Galleries’ Vintage Posters auction on  
Aug. 1, 2018 in New York City. Cappiello was 
an innovator of modern poster design. 
Though he had no formal training, his 
unique style, which was often imitated, had 
a profound effect on modern advertising.



AI represents the intersection of the words “appreciate” 
and “inquire.” It’s both a philosophy and a methodology 
for positive change.37 The proponents of AI, which was 
conceived in the early 1980s by David L. Cooperrider, 
then a Ph.D. student at Case Western Reserve University 
in Cleveland, believe that far more progress can be made 
by a focus on the positive attributes of the system than 
on a focus on the negatives, weaknesses or shortcomings 
of the system because there’s less resistance to enhancing 
what’s done well, even if it means phasing out or chang-
ing some weak areas.38

Basis and theory underlying AI. AI is based on the 
theory of social constructionism, which posits that an 
individual’s notion of what’s real, including his sense 
of his problems, is constructed in daily life through 
communications with others and is subjective and able 
to be changed.39 There are things that a person or orga-
nization does very well—what gives life to the person 
or system, and the focus is on those positives with a 
view toward taking one to positive changes. Contrast 
this with the change management or problem-solving 
systems, which identify problem areas and strive to solve 
them, ignoring that which is working well.

In addition to the social constructionist principle, AI 
is based on the following four principles:40

•	 Simultaneity principle. Inquiry creates change and 
should occur simultaneously.

•	 Poetic principle. We can choose what we study. People 
have the power to choose positivity.

•	 Anticipatory principle. Images inspire and guide 
future action.

•	 Positive principle. Positive questions lead to positive 
change.

AI involves the art and practice of asking questions 
that strengthen a system’s capacity to understand, antic-
ipate and heighten positive potential. 

How can AI be used in estate/charitable planning? 
The possibilities are endless. For starters, family busi-
nesses that need succession planning can avail them-
selves of AI.41 Planners can use AI with donors who are 
unclear about how they want their gifts used.

“The Appreciative Inquiry 4-D Model,” p. 61, explains 
the process of AI pictorially:42 

The desired outcome of Discovery is appreciating 
the best of what is; 

The desired outcome of Dream is imagining/ 

planning and engage in both change talk and behavior 
and sustain talk and behavior. By properly responding 
to the sustain talk and encouraging the change talk, 
the planner can play a role in assisting clients/donors 
to get them the therapeutic benefits of finishing their 
estate/charitable planning.

AI
The second tool that’s available to estate planners is AI. 

FEATURE: PERSPECTIVES

 60	 TRUSTS & ESTATES / trustsandestates.com	 OCTOBER 2018

SPOT
LIGHT

To The Rescue
Pop Art Superheroes (group of 3 posters) 
by Lee Falk sold for $1,375 at Swann Auction 
Galleries’ Vintage Posters auction on Aug. 1, 
2018 in New York City. Falk was the creator of 
the popular comic strips Mandrake the Magician 
and The Phantom. He went on to produce 
more than 300 plays and direct almost 100 
productions.



The Appreciative Inquiry 4-D Model
How AI works

— https://cvdl.ben.edu/blog/what-is-appreciative-inquiry/ 

STRATEGIC FOCUS DISCOVERY 
“What gives life”

(The best of what is) 
Appreciating

DESIGN
“What should be”
(Building the ideal)

Co-constructing

DREAM 
“What could be”

(Envisioning the possible)
Innovating

DEPLOY
“What will be”

(Executing with excellence)
Sustaining

POSITIVE 
CORE

7.	 Ibid., at p. 54.
8.	 Ibid., at p. 57.
9.	 Ibid., at p. 46.
10.	Eleven of these were discussed in L. Paul Hood, Jr. and Emily Bouchard, Estate 

Planning for the Blended Family (Self-Counsel Press 2012). Recently, Hood 
added the fear of probate.

11.	 See, e.g., Mark Glover, “A Therapeutic Jurisprudential Framework of Estate 
Planning,” 35 Seattle University Law Review 427 (2012).

12.	On being assured that his testamentary wishes are in order after he signed 
his will, Ishmael describes his satisfaction: “After the ceremony was conclud-
ed upon the present occasion, I felt all the easier; a stone was rolled away 
from my heart.” Herman Melville, Moby-Dick; or The Whale (Penguin Books 
2003) (1851), at p. 249. See also Thomas L. Shaffer, Death Property and Lawyers 
(Dunellen 1970), at p. 77.

13. See, e.g., Nathan Roth, The Psychiatry of Writing a Will (Charles C. Thomas 
1989), at pp. 44, 46 and 48.

14. Cognitive distortions have been explained as “ways that our mind con-
vinces us of something that isn’t really true. These inaccurate thoughts are 
usually used to reinforce negative thinking or emotions—telling ourselves 
things that sound rational and accurate, but really only serve to keep 
us feeling bad about ourselves.” See, e.g., John M. Grohol, “15 Common  
Cognitive Distortions,” http://psychcentral.com/lib/15-common-cognitive- 

envisioning what could be;
The desired outcome of Design is innovating/co-con-

structing/discovering what should be; and
The desired outcome of Deploy is deliver-

ing/creating/sustaining what will be.          
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Call to Action
Woman Your Country Needs You! by 
unknown artist sold for $1,625 at Swann 
Auction Galleries’ Vintage Posters auction 
on Aug. 1, 2018 in New York City. The 
propoganda poster was created circa 1917, 
to call on women to serve in many various 
capacities during the Great War.
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